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Repa 
min COURT: All right, will counsel approach 
the bench. 

(At the side bar.) 

Tips COURT: Are there any motions at the end 
of the plaintiff's case? 

MR. MOLANPHY: Yes. 

At this time the plaintiff having rested the 
defendant and third-party plaintif£ shipowner now moves 
to dismiss the one count in the complaint, that of unsea- 
worthiness, on the grounds that there has been a failure 
to establish a prima facie Case. 

,HE COURT: That motion is denied. 

Any other motions? Mes 

MR. TESTA: I join in the shipowner's motion, 
your Honor. 

MR. HOCKETT: So does ITO. 

MR. MOLANPHY: I also move for a directed 
verdict on the issue o% the plaintiff's contributory 
negligence. 

THE COURT: Thr t motion is denied. 

MR. HOCKETT: Again ITO joins with the 
shipowner’s motion. if 

MR. TESTA: I do not join in that motion, 


your Honor. 
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2 qim COURT: AY other motions? | 

3 | MR. SERGI: No motions. ' 
aes 4 wing COURT: All right. 5 


Now, MY. Molanphy, are you ready to proceed 


w 


6 with your case? 
7 MR. MOLANPITY: MY prams your Honor, consists 
8 of reading scme interrogatories and some answers to 
9 interrogatories and I would ask your lionor to instruct 
10 the jury as to just what this means. 
n it THE COURT: YeS- 
12 MR. MOLANPHY: Your Honor, I looked through 
13 my trial bag and I found a slip sheet that I had brought 
4 appr opo of another issue, namely the amount of proof that 
15 the plaintiff has to put in, but I did notice in reading ; 
16 it just now that it discusses custom and practice. 
W ror what it's worth I offer it to your one é at the 
| 18 moment that's the only thing I have- r had brought it 
| 19 in connection with an entirely different issue. 
20 THE COURT: Just a moment while I look at it. 
| : ; , 
| a MR. MOLANPHY: Yes, your HOnOk 
| O. 2 (pause.) > | 
oS 3 | ; 
THE COURT: This seems to support the 
i aA plaintiff's position, doesn't it? It says here, “Besides » 
| % expert tastimony may not even have bean required since the 


, 4 ; SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
ann atic cima titainti ls SS INAAS, MEM LORK: ny, CO 7-4580 


2 CY 
1 ( 4Gpa 2904 273 


bohavior issue, use of the metal band to drag a carton, 
was susceptible to lay jurors’ common sense examination 
| as to its propriety." 

| 


MR. MOLAND...: I know. fT just said to 


w which side that argument favors, 


uo 


Mr. Testa I don't kno 


7 but I knew that it discussed it so I handed it in. 


8 MR. TESTA: If your Honor please, I would like 
5 


o 


eal to make a motion at this point that in addition to joinity in 
10 with the shipowner's motion to dismiss the complaint here, 

ll I would move todismiss the complaint an2 for a directed 

12 verdict in favor %f the shipowner on the grounds that there. 


13 | is no proof in this case that a space between two steel 

4 | beams, which is the only testimony in this case, constitutes 
15 an unsafe, dangerous condition or an insafe place to 

16 work. aoe * 
W : THE COURT: That's exactly what the jury has 

18 to decide. 

19 MR. TESTA: There is a case in this: “ 
ad department, your Honor, the Nuzzo case, in whichthe BREEN 
a Circuit has decided that a mere space -- 

* MR. MOLANPH:: It's mentioned heres 

23 , : at 

MR. TESTA: It's Nuzzo against the A.S. Rederi. 
" The Second Cirecvit ‘has already held that a mere space — 
25 


between cargo does not make a vessel unseaworthy. Sol ¥ 
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say on the proof produced by tin: plaintiff here there is 
a failure of proof because the only proof in this case is 
as to the existence of a space. There is ho testimony 
that this was dangerous, that it was unusual, that it was 
improper, that it was an unsafe place to work. 

MR. SERGI: He is talking about negligence. 
when you talk about safe places -- 

MR. TESTA: No, I am. talking avout 
unseaworthiness. 

MR. SERGI: When we talk about safe place to 
work we talk about negligence. ‘he determination as to 
whether a place is reasonably safe to work is not 
a question of law, it’s a question of fact and a question 
of fact has to be decided by that jury and if in their 
minds under all of the circumstances that were described 


as to the place of work, if this jury decides that.that 


was not reasonably safe, then the vessel is rendered 


unseaworthy. Now, I don't know any case that says 
that as a matter of law a space is a ss wabeints safe place 
to work. | , 
MR. TESTA: That case ave. then. 
MR. SERGI: Let me see the meno you aN talking 
about. © | 


MR. TESTA: It's cited in the case the Judge 


) WB sg 
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handled. 
TIE COURT: Just a minute. The motion is 
denied on that ground. 


MR. HWOCKETT: Again che third-party detendent: 
ITO joins the motions of co-counsel. 

MR. TESTA: IL would like to make one other 
motion, your Honor, and that is as far as the issue of 
contributory negligence is concerned, there is 
absolutely no proof in this case up to this point of any 
contributury negligence by the plaintiff whatsoever. 

The plaintiff has testified that he never saw 

this space at any time before this accident happened or 
after it happened and his own hatch foreman testified 
that he Jid not see it before it happened. So there 


cannot be any issue of contributory negligence in this 


MR. SERGI: Not so, your Honor. I don't under- 
stand. Your Honor has made a ruling. You have denied 


case, your Honor. : | 
‘ 
all motions. Now we ire arguing the same motions again. 


r don't understand why motions have to be argued after 


a ruling has been made. 


THE COURT: What's your motion? 


} 


MR. TESTA: I am just saying there is no proof 


in the case of contri':itory negligence, nowever, I am opposin 
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the motion being made for a directed verdict 
by the shipowner. 

TIE COURT: I s: I have already ruled. 

Now, Mr. Molanphy, what is the offer of 
proof that you have with respect to your expert, 

Mr. Wheeler? 

MR. MOLANPHY: My thought was to offer his 
testimony on custom and practice as to the manner in 
which steel beams are customarily loaded here in the Port 
of New York. That would be its pertinence on the plaintiffs 
case as being some evidence of what should be done. 

MR. SERGI: That is to negligence, your 
Honor, and not as to unseaworthiness. We have argued 
that point. I think your Honor ruled yesterday that 
as between the plaintiff and the shipowner here it's of 
no consequence whether they did this properly or not. 
important isthat the jury decides whether there 


was a space and then decides whether there was a’ 


reasonably safe place to work or not and that's all that's’ 


mportant here between the plaintif£ and the defendant. 
vYhere are cases that hold, one specifically is the Usner 
case which we are all familiar with, it doesn't matter how 


it's created, who creates it. 


‘ 


"mm COUPT: ‘You are making this argument now on 


s 
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the record for the third or fourth time. 

MR. SERGIs Yes. 

£2 COURT: I was trying to read this opinion 
again to point out to you what appears to be the holding 
of the Second Circvit on that. So please don't repeat 
an argument that you have already made three times. 
MR. UCCKETT: Just for the record -- 
[Hz COURT: Just a minute, I have to read 


this again. 


MR. MOLANPHY: Before your Honor rules, 


aa} 
tc 
po | 


mm going to withdraw the offer. 
mngCcOURT: You are going to withdraw the « 

cffer of your expert's testimony? 

MR. MOLANPHY : On the plaintiff's case, yes, 
your Honor. 

MR. HOCKETT: if the Court please, could we 
have the name of this case cited on the record? 

MR. TESTA: It's in that eounneetals the 
N uzzo case. I cited the case whitthoat the citation, but’ 
it’s in the Avena case, which was my case oi yous Honor 


j 
can see, and I would like to cite it in support of my 


motion, if I may. 


WIE COURT: Just let me put this case on the 


‘ 
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record. I's Daniel Avena agrinst Clause and Company 


decided by the Second Circuit October 1, 1974, which is 


a few davs ago. The docket numbers are 73-2787, 74-1016. 


Now, this was a case where the district court has 
dismissed a complaint on the ground that the longshoremen 
there had failed to produce sufficient evidence ot his 
claim that a condition, that is a band ona large 300 pound 
carton was unscaworthy and the district court was reversed 
by the Second Circuit in that case on the ground that 
there was sufficient evidence based on the plaintiff's 
testimony that it was customary to use the hooks in this 
manner in moving these cartons about. ‘The Second 
Circuit's opinion indicates that perhaps expert testimony 
of what is customary ‘has probative value in this kind of 
case, buton the other hand as they point. out behavior 
here was such that it was susceptible to lay jurors’ common 
sense evaluation as to its propriety. So it seems to me 
that what we have in this case was some testimony 
offered by the plaintiff as to what was customary on the 
part of the stevedores in loading these steel beams. 

Now, that opened the door to an offer by the 
vessel to prove by its expert what was customary ‘with 
respect to the loading of these steel beams. But as I 


‘understand it the offer has been withdrawn now. 
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NR, MOLANPHY: That is correct, your lionor. 
THE COURT: All right. Now what do you want 
to say? You want to cite a case? : 
MR. TESTA: I want to geta citation from 
the Nuzzo case, which is in here. 
MR. HOCKETI: As the attorney for the stevedore 
in the case at bar I want 9 take exception to your Honor 's 
interpretation of the so-called expert testimony tendered 
by the plaintiff as to the way and method that the 
steel beams were loaded aboard the ship. At the time 
I took strong exception t the testimony offered 
by the plaintiff through the Court Carpentry foreman 
who has no experience and is in no way qualified as an 
expert. This is in addition to Mr. Testa's motion 
to diewiss on inadequacy of proof in the plaintiff's 
case and there has in fact been absolutely os aead 
whatever reaarding stevedoring custom and useage either 
by the plaintiff or anyone else from which a juror can 
make any inference at all about the seaworthiness of the: 
vessel or of the negligence on the part of the third-party 
defendant ITO with respect to the action offer. 
THE COURT: Did you want to cite is iganiet 
MR, TESTA: Yes. In support of my motion tq 


dismiss tha complaint and for a directed verdict in favor 


* . : mS tag % 
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of the shipowner on the grounds thot mere proof of a space 
in cargo does not make a vessel unseaworthy, the case 
is Nuzzo against pederi, A/S Wallenco, 304 Fed. Sec. 506, 
Second Circuit 1962, where this circuit made such a 
finding, that as a matter of law, where the only proof is 
the existence of a space, that ‘iit not make a vessel 
unseaworthy, your ilonor. 

MR. MOLANPHY: i join, in that motion. 

MR. HOCKErT: So does ITO. 

MR. SERGI: It seems highly irregular and 
highly unfair for all the counsel representing 
defendants and third-prrty defendants to come in here 
without a memo and without maxing plaintiff's counsel aware 
of any of the cases they are going to refer to to argue 
motions. Tne rules of this Court require trial memorandums 
and I haven't received any so I can't argue against the 
case that was cited. 

However, I understand the Court has nixendy 
ruled that all motions are denied. 

THE court: All right, ict’s proceed. 

(Jury present.) 

Tie COURT: All right, the plaintiff having 
Seeked: is the vessel ready to proceed with its case? 


HR. MOL .WPHY: Yes, your Honor. 


y 
: ” . 
’ . . 3 eis 
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THE COURT: All right. 
R. MOLANPITY: Your Honor, the vessel's case 


will consist of the reading of ceitain interrogatories 


we 


that were propounded during the pre-trial stages of this 
Litigation and answers thereto. I would respectfully 
request that your Honor explain to the jury the nature 


- 


and purpose of iu.cerrogatories. 

Til: COURT: Yes. In cases of this kind in this 

Court it's customary for the parties to engage in 

> 
what we call pre-trial discovery and that includes submitting 
to the opposite party written questions which the opposite 
party must answer within a specified time’. 

It also includes taking the testimony of , 
another party or a prospective witness, which testimony - 
may be read on the trial if the witness is unavailable 
or may be used by a party for any purvose. 

So what Mr. Molanphy is about to do is to 
read to you questions which he submitted to the plaintiff 
was it? | 

MR. MOLANPHY: Wo, it was to third-party 
defendant International Terminal operating Company. 


aes 
THE COURT: All right, questions submitted .- : 


All right, you may proceed. 


\ : . 
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MR. MOLANPHY: Interroyatory No. 4: 


o-- - >* a 
State wiet 


! 
- 


1exr -third-party defendant, 
International Terminal Operating Co., ne, performed 
stevedoring operations in the number 4 hatch of the 
M.S. Trautenfels on, A; June 17, 1968. 

Answer: Yes, on une At 1968. 

I'm sorry, the question was June 17, 1968 
or June 18, 1968 and the answer was yes, B; On June. 18, 
1968. 

No. 5: If your answer to interrogatory 
A-K or 4-B is in the affirmative, then state, A; The 
hours between which such operations were performed on each 
date. 5-A: 8:00 a.m. to 11:00 a.m. ¥ 

B: The deck level and all levels on which 
such operations were performed. 

Answer: Number 4 hatch shelter deck. 

Question 5-C: The nature of such operations, 
whether loading or unloading. 

Answer: C, unloading. 

Question 5-D: The kind of cargo handled. 

Answer: Steel I-beams. 

i 
Question No. 6: State whether third-party 


defendant International Operating Co., Inc., loaded 


steel beams in the vnper ‘tween deck of hatch number 4 of 
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m™.S. Trautenfels on either June L7th or June 18th, 


~ 
_ 
~ 
~ 
- 
. 
a 
Y 


; 1963? 
“5 4 Answer: YeS. 7 
5 Question No. 7: Lf your answer to the 
6 foregoing interrogatory is in the affirmative, state, 
7 A: The date on which said beams were loaded. 
8 | Answer: June 18, 1958. 
9 ! B: The hours between which said beams were 
10 | loaded. 
11 | 8:00 a.m. to 11:00 a.m. 
12 | C: A general descriptiona@ the beams - 
13 | giving approximate height, length and width. 
14 Answer: 14 feet by 24 feet by 60 feet. 
15 I don't know whether that is supposed to be 
16 inches.or feet. 
aM : MR. HOCKETT: I will say that it's inches. 
18 MR. MOLANPHY: 14 inches by 24 inches by 60 
19 MR. HOCKETT: Yes. 
a MR. MOLANPHY: Question 7-D: The number of 
21 beams loaded. | 
= Answer: Unknown. 
23 , : Pee 
E: The portion of the deck in which the 
m beams were loaded, portside, starboard side ary ae 
25 


center. 
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answer: Stored fore and aft with exception of 
space in center of hatch for access to ladder. 
P: ‘fhe name and address of the hatch boss 
in the longshore gang which loaded the said beams. 
Answer: Robert Pinto. 
text, your Honor, I wend like to read from 
Defendant's Exhibit A which is in evidenee, the 
plaintiff's deposition, just a portioa thereof. 
MR. SERGI: Only a portion was admitted, your 
lionor, certain pages. 
Tun COURT: . All right. 
WR. MOLANPHY: This will be from Defendant's 
Rxhibit A, the deposition of plaintiff which was taken on 
September 10, 19569 and signed, executed by lr. King on 
November 3, 1969. On page 22:3 
| estions were propounded by me and the 
answers given by Nr. King: 
"Q So there was cargo in number 4 shelter deck 
when you got into it? 
"A Yes. 
"o what kind of cargo was inthere, ur. King? 


j : 
“A” It was booms to lift, you ynow, Like you lift 


up -- hand carry stuff up to these tall buildings, Like the ' 


poom on it, xaise the stuff up. Well, that's what was storec 


«*} 
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mean? 


telling you that is stored on top of the steel beams. | 
You know, 
stuff down 


pull it to 


"O 


were these 


"A No. The big steel cams, right. 
"9 Yes. 
“A Yes. 
"Q And this was cargo? 
| 
“A Right. 
"Q And was that all over the deck of the 
shelter deck, the beams? * 


ssssgan FOLEY SQUARE NEM YORK: MiNi. 0.22300. 
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the beams. 


When you say beans, what kind of beams do you 


Well, were they part of the ship or were they - 


NO. 


(Continuing.) -- eargyo? 


Mo. It's cargo. That's what I was going to 


Were these I-beams? , 


what I was going to lash was this stuff I am 


they is flat on top and they aid drop that.» 


on there which we had to -- we was going to 
the wing to lash it. 
So on the bottom of the shelter deck there 


steel beams, is that right? 


4 


ey." 
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“A Right. 


And on top of the beams there were these 


re) 
i) 


’ 4 booms? 


an 


Right. 


‘6 "9 That they used in construction work? 

7 "A Right. 

8 °e Was there any other kind of cargo in the shelter 
8 dack? 

10 “a. No, there wasn’t 

ll “% Now, the beams, are they what they call 

2 I-beams? 

13 


"wR. COHEN: If you know. 


” "Q If you know. s 
15 of Well, I will explain it as well as I can. 
” "Q Okay. 
¥ “A It's Like they use for building heavy 
= bridges, like that, maybe heavy buildings, something like 
» that. 
” "Q And were they stowed fore and after in the 
3 ship? 

“A Right. 

"Q About how long were these beams, Mr. tet 
: "A well, I guess them beams were about 70 feet 
25 


long, as near as -- Tt didn*t measure them. Somebody measure 


‘ ’ 7 J 4. 
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them, but I didn't, afterwards. 

we And they went from one side of the 
the way over to the other 

"AR Yes. 

"Q And were they stowed side by 

Yes, they were. 

"Q Were these beams at the time you .ent into 
the shelter deck, were the beams completely covered by 
these structural booms or these booms that are used 
in construction work? 

"A Well, there was a space about Like this 
me to walk down between (indicating). 

"MR, MOLANPHY: Indicating about -- 

“MR. COHEN: Show us again how big a space 
was there. 

“mE WITNESS: About like that. (Indicating.) 

Three feet wida? 

Yes. 

"MR, COUEN: Yes. 

SA. (continuing) Something like this, as near 
as I can guess. (Indicating.) 


"MR, COHEN: Yes. 


"9 Now, in that passage 320 feet wide, there were © 


no cargo stowed except the booms on the deck? 
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"A Except the stecl on top of the beams, not 
that I know. 
"MR. COHEN: You don't spaaeeianes shake I am 
saying." 
There was a discussion off the record. 
And the witness answered: 
"A No. 
"OQ And did this passageway go all the way from 
the fronc of the shelter deck to the after end of the 


shelter deck? 


"A Right. 

"Q And was it your intention, Mr. King, to go 
all the way to the after end of the shelter deck? is 

"A Right. 

"Q Where was your partner at this time? 

"A Ho was behind me. 

"Q As you started to walk towards the after end; 


Mr. King, were you carrying anything? 


"A Y.., I was. 

"Q What were vin carrying, sir? 

"a t had a coil of wire on my shoulder. , 
(Indicating.) 

"0 Indicating the right shoulder? 

"A yes, and I was holding it -- and I as holding it 


. ¢ , i 
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"9 Indicating the right hand? 


"A I had two boxes of clips in my left hand. 


\ 
was this hand. (Indicating.) | 


"e As you walked towards the after end was there 
any cargo up on your left-hand side and also cargo up on 
your right-hand side? 

“A Right. 

*O Was that cargo over, your head or was it lower 
than that? 

"A Well, in some places it was high -- it was as 
high as my head of maybe higher. | 

"9 Did you have any difficulty seeing down the - 
hatch? ; 

-"A Well, it wasn't too bad because the top -- 
it wasn't covered over, you could see pretty well. 


"Q The hatch above you was completely open, is 


that right? 


"A Yes. 

me) And it was daylight? 

"A ‘yes, it was. daylight. 

"Q What was the flooring that you were walking 


j 
on as you walked toward the after end of the shelter 


deck? 


H 


"A The stecl beams. 


6 
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Were they Flat on top? . 


Yes, they was flat on top. 


About how wide was the flat surface of each 


Well, I will say about 12, 14, 16 inches, I gue: 
So there was a Eloor of about 2 or 3 beams ree, 
this space that you were walking on as you walked eauata 
the after end? 
"A yes, something Like that. 
"9 Was the flat part of each beam stowed right up 
against the flat part of the beam next to it? 
"A No, it wasn't. 
"Q Was there a space in between the beams% 
af. Yes, there was. 
ett low wide a space was there, Mr. King? 
"A Well, a space -- asius x fell 4 a 
MR. COHEN: He didn't ask. you that, Mr. King. 
How wide was the space? 
"MR. COHEN: When you got off the Ladies 


"A Well, the space wasn't the same width all 


the way. 


ne 
"9 As you got off the ladder at the front end st ts 


ef the kateh +< 
“nr! Yes. 


' 
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"© (continuing .) ~-the forward end, was there 
any space between the beams that you were going to walk on? 
"A well, ZX didn't pay any attention. I was just 


walking on top of 


the beams. 

ae you didn't notice whethar there was a space 

or not? 

"A No, till after I fell in.it x didn't. 

"OQ pid there come a time as you walked toward 
the after end when you became aware that there was 4 
space between the beams? 

"A No, I didn't notice. -- sce whether there 
was a space between the beams. 

"Q How far toward the after end did you get 
before something happened? 

“2B I guess I walked about 20 feet or 25 or 30 
fect from the ladder. 7 | 3 

"Q would that be about halfway to the after 


ena of the hatch? 


"A well, practically.” Haybe. Not -- it wouldn't 


be half. 
"oO What happened? 
J on 
“A The only thing I fell in. My foot was in. * 


so I called the guy to help me get out. 


"Q ‘Which font do you mean, Mr. King? 
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the Ieft one. 
When you say it fell in, where did it go in? 
It went in down to my knee. It ‘didn't go 
no further. 
"Q Well, did it.go into a space between beams? 
Right. 
"Q lliow wide a space was that, Mr. King? 
"A Well, X will let you judge. It was wide 
enough for me to catch here. (Indicating.) 
"Q Indicating just below the knee? 
"A Right. That's what stopped it. 
8 So what er be, something like four or 
ive inches? 
Something like that. 
"9 And is that how far you went into the hole 
or the space up to, just below your knee? i | 
"A Right. 
9 Mr. King, was there just one layer of vines 
beams on deck or were ‘there layers below that, too? 
"n _No. There gawk" any below that. 
"Q Just one layer of steel beams? : 


"A Right. 


"Q Did your foot go down as far as the deck? 


"n° No. My foot couldn't touch anything. 
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"Q po you know approximately how deep these beams 
were at tuat point? 

"A Well, there was about 24 inches’ high. 

"9d And up until the time your cuet went in you 
hadn't noticed this space between the beams? 

"A No, I hadn't. 

"Oo Did you nuetice this space between the beams 
after your leg went into it? 

"A Yes. I was in it. 

"Q And could you tell at that time whether 
this space between the beams ran the whole length of the 
b eams? 

"A Well, I didn't notice that close, but If mare d 
it was -- I noticed it getting narrower and wider, see, 
from where I stepped in, 

"Q Well, from the point where you stepped into™ 
this space was it wider as you looked forward, as you 
looked further toward the after end of the hatch? 

‘A Narre-er. 

"Q Narrower. So that it would have been wider: 
back in the forward end of the hatch? 

"A I think so. I hadn't noticed it. 

"Q (Continuing-) -- where you left from? 

"MR, COMEN: Did you understand what Ke pic 


‘ 
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or don't you Listen to him? 
yes. 
“MR. COHEN: What is the question? 
“MIE WITNESS He asked was it wider where I was 
going. 
Was the space getting wider? 
Yes. 
As you looked ahead? ©. 
Yes. It was wider the way {I was going. 
“oO Mr. King, did you see spaces between any of 
the other beams? 
No, I didn't. 
They were all up against one another? 
yes. I looked but I didn't ie any. 
And this was the only one where you saw a 
between the beams? 
"A The only one." 
‘MR. MOLANPHY: That concludes the shipowner's 
Honor. | 
rue COURT: All right, at this time we wih: 
exeuse the jury for inach. we are going to 


‘: 
recess now uniil 2:00 for lunch. The jvry is excused. 


MR. SERGI: Your iionor, may I open plaintiff's 


case for just one moment? All counsel agreed prior to the 
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‘ 

Y 

| commencement of this action that the medical expenses ij 
H 
| incurred and paid for in the case of Mr. King was 


$1,550; is that what the amount is, Mir. Testa? 
MR. TESTA: YeS~e 
MR. SERGI: Thank you very much.. 
(Jury not present.) 
‘R. SERGI: May I make a motion on behalf of 


the plaintiffé at this time, your Honor? 


10 "uxg COURT: i have now read the Nuzzo case 
11 which you referred to, sir. testa,in making your motion at 
12 the end of plaintiff's case. As that pinpoints out, ‘ 
13 “here must be a _inding thet the stowage was not within 
14 the customary and usual standard of the calling; that is 
' 15 if there is a space or hole in a stowage of lumber on 
16 the floor or deck of a ship, as you indicated, that is.not 
W sufficient. There must also be testimony that it was 
18 not << or some evidence from which the jury could find © 
19 that this was not within the usual and customary standard 
20 of the calling. 
21 Now, as I pointed ont before, we did ve the 
22 p . aay AE is 
testimony here of Mr. Auletti, the ‘foreman, who claimed 
= re 
that he had been working as a carpentry boss, or in one 
24 a 
position or another on hoard a ship for I believe it was 
ys) 


28 years and that if was customary at one point I believe: 


, 


wake ' ay 
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he snid for the stevedores to chock such beams; that 
i 
is to lay a wooden floor first and then put the beams 
; 


os 


on top and then put chocks in between the spaces. At 
another point he said that this was done after the 
cargo on top of those beams had been stowed and that 
it was not unusual to have these spaces in the stowage | 
at that point. 
Now, the shipowner wahted to call Mr. Wheeler, 
whose testimony i assume would have been that the beams 
here were stowed in the customary manner, is that right, 
Mr. Molanphy? 
MR. MOLANPHY: Well, your Honor -- 
TIM: COURT: Would that have been the substance 
of his testimony? | 
MR. MOLANPHY: I was not prepared to acecpt 


plaintiff's description of the manner in which the cargo 


(2 COURT: I am asking you of what the 
substance of your expert's tastimony would have been. 
MR. MOLANPHY: That it would not have been 


unreasonable to encounter spaces in stowage of this 


J 
kind, not unexpected. 


THE COURT: And as TIT have indicated, this other. . 


eaaa which we -- tho more recent case which we referred to. 


SOUTHERN DISTRICT COURT REPORTERS, U.S, COURTHOUSE . R } 
FOLEY SQUARE, NEW YORK, N.Y, CO 7-4580 ' 


be RIES 


a —_.” 


| 3144 | 


RCpP mee 297 


ee ee Tea 


rt 
2 earlier, the Avena case, seems te indicate that that ; 
i 
3 | testimony or that kind of proof is probative, although 
4 | not I guess conclusive. It says, ""9 be sure,evidence 
| of enstom necd not be conclusive on the 
6 -~-oper or intended use but it wertainly 
7 | has some probative value and in fact would come to constitute 
8 the usual form of proof on this issue," 
9 Citing this Nuzzo case which I just read, so 
10 it seems to me that the testimony of the expert witness, 
ll Wheeler, if he was that,on the custom-ry method of stowing 
12 “hese beams on board a ship would have been properly 
13 admissible. 
14 Mow, in view of that ruling or revised ,ruling 
15 of the Court having read this case just cited by 
16 Mr. Testa, are you still offering to withdraw your offer 
17 | of proof? 
18 KR. SERGI: Counsel has already withdrawn 
19 that offer, your Honor. 
20 THE COURT: I have revised the Court's ruling. 
21 I have said that we now have a case which seems to 
22 ti 
Oy indicate that that offer of proof would have been proper 
afd vA ‘ M m ° e 
and I am now asking him if he now wants to, in light of 
2A | : orig gt 
that opinion, offer that testimony. 
25 : 


MR. SERGI: Your Honor, May I be heard, 


f ; 
please? Sak ae 
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Tifs COURT: No, hecause I ani ‘apeuking to 
Mr. Molanphy. 
MR. MOLAMNPHY: Your lonor, I think what I- 
will do -- what I will do is to stand by the withdrawal and 
join Mr. ‘festa in his motion directed towards the 


- 


sufficiency of plaintiff's proof. 
YHE COURT: All right, ‘aking Mr. Testa's motion 

first, that is that the proof on the plaintiff's case 
was insuff‘cient to afford the basis for a finding by 
the jury that the stowage was not in accordance with the 
usual and. customary standard of the calling. I will hear 
you on that, Mr. Sergi. 

MR. SERGI: Your Honor, I have argued hefore 
and I will argue again that the determination as to 
that it's or is not a reasonably safe place to work 
is a question of fact . That fact is to be determined 
by this jury. 

Now, whether an area is of customary use 
not and whether spaces are there customarily or not 
of no consequence. The re. issue is First whether 
there was a condition, such as a space into which 

i 


Mr. King stepped, and the second determination by this 


jury, as a question of fact, is to whether the space 


being’ in the area where he had to work under the 


a 
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2 | circumstances of which he had to work was a reasonably | 
| | 

3 | safe place to work. If that be so, then why take away 

4 | from the jury to make a finding of law if iets a question 

5 of fact. It just docsn't follow. In the case that they | 

6 are arguing I am at a disadvantage. I don't have a | 

7 memorandum and I don't know the pe that they are | 


arguing. 
"Iz COURT: The answer to the question I have 


10 already set forth in discussing this very recent case which 


because it came down October lst and they just handed it 


| 
i they handed up which I guess you haven't had a chance to re a | 


13 tei 
4 MR. SERGI: No, vour Honor. 
15 THE COURT: The answer to the question to you 
16 is that there was testimony from Mr. Auletti 
a who had 28 years experience regarding the usual and 
18 customary method of stowing these beams, wasn't there? 
» MR. SERGI: Yes. I don't see that that's 
20 
of any consequence at all. 
21 : . ‘ 
THE CCIRT: Well, the question is whether 
2 R Nae : , 
there is sufficient evidence on your case. The evidence 
bp a ; 
we have as to that is the testimony of this carpentry 
2” 
foreman who testified that he had 28 years experience 
25 


and that this was the usual and customary way that they 
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usually put down a floor, but then he also said that ic 
wasn't unusual to have spaces. Now, that is to say that 
there is some evidence I guess from which the jury could 
find that it was customary. 

MR. SERGI: The sufficiency of the plaintiff's 
proof, your Honor, is only as to whether there was sufficient 
proof here to establish to this jury that there was a 
space. The sufficiency of proot is directed as to whether 
Mr. King stepped into that space and the sufficiency of the 
proof is whether there is sufficient facts here for this 
jury to determine whether the area was not reasonably safe. 

Now, that's where the sufficiency of my proof 
lies. I don't have to prove whether it was a proper and 
customary method of loading. That's of no consequence. 
That goes as to negligence. It's not in this case at all. 

THE COURT: Thats iia ciate to the 
Nuzzo case. I just told you that. 

| MR. SERCI: I don't know what the Nuzzo case 
holds. 

TUE COURT: Suppose you read it. We have taken 
a recess until 2:00. Your problem is as I said before, 


j ‘ 
that you don't have any cases to support your position. 


The defendants pulled these out, as you see, at the last. 


minute without giving you an opportunity to read them and 


a, . 
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SERCI: Would your [onor give me an opportunity 


in contradiction to the cases being 


whmitted by counsel because I think that's the way it's 


qt1E COURT: The only thing we could do now 


is to have you read these "wo cases. I just read 


them. The question is whether there is on the plaintiff's 


case sufficient evidence regarding the customary and usual 


rethod of stowing stecl beams. 
Now, as I have indicated, the problem with ri 


the testimony of Mr. Auletti, and maybe I am incorrect. 


Maybe I am not remembering it correctly. He seemed to say 
initially that the stevedores went on board the ship, 


loaded these steel beams by putting first a -- what 


did he call it? 
MR. TESTA: Dunnage floor. 
THE COURT: Dunnage floor and putting these. 


steel girders on the floor. He referred to the top of | 


the tury rail. He is #ntking about 6xX2"s or something of 


lie said th. wsed wor. of that kind. And that 


that nature. 


‘ J 
they * 4 to use pieces oc that wocd to plug up holes,” 


in effect. 
At another point, if I remember his testimony 


i . . , 
\, . ‘J Ph 3 
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correctly, he said it wasn't unusual to have these 
spaces and that what happened was they went down and tied 
up the cargo first and then filled up the soe 

| Now, am I remembering his testimony cieeaatil, 
Mr. Sergi? 

MR. TESTA: That is correct. 

MR. HOCKETT: ‘That is correct. 

MR. TESTA: That is exactly what he said. 

MR. SERGI: ‘vesiase Sieve may I res peck fuses 
direct the Court's opinion to my request to charge wherein 
I cite the United States -- 

THE COURT: No, I asked you a auestion. The 
cther two lawyers answered it, although f wasn't 
addressing them. I am ‘tan you if my recollection of ' 
Mr. Auletti's testimony is correct. | n° 

Now you can answer that yes or no and if it's 
no then tell me wherein that is incorrect. | 

MR. SERGI: What is your recollection, your 
Honor? : ; 

THE COURT: Do you want to read it back, 
Mr. mupcerets because I have said it twice now. . 
# poe 

MR. SERGI: I am concentrating on something. 
alee. I am sorry I didn't listen to your lonor ' s 
presentation. | | 
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“not the district court decision, but the United states 


Supreme Court decisions which £ think is paramount and.’ 


that.’ is in the case of Usner against Luckenback Overseas, . 
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(Record read.) 


MR. SERGI: Yes, your ilonor, in substance. 


*- 


But the point I am making, your Honor —- 


ee eT emmeaniel: 


ee te 


Vi COURT: ‘The point I am making is maybe 
you better read the Nuzzo case on which your opponents 
rely in making their motion and this Avena case, 

& more recent decision, citing that as a proper method of 
proof in this kind of case and then we will take it up -- 
coming back at 1:40. ‘he jury is coming back at 2:00 and 
then we will continue this after you have had a chance 

to read it. 

MR. SERGI: During the recess, your Renae. 
may I respectfully asx is the Court -- m 

THE COURT: May I ask the cases to you? 

MR. SERGI: Thank you. I will read it, but 
during the recess may I respectfully ask the Court to make 


reference to the mnited States Supreme Court decision -- 


Supreme Court -- 

Ie COURT: We are talking about fecond Cirevit 

epinions. We haven't cited any district court opinions. 
ae 


These are both Second Circuit opinions. 


MK. SERGI: fan referring to United States .. 
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Corporation, 


it does not matter how, by whon, where, what custom, 


anything at all, how that condition came about. 


Once the 


conditica is established as being there, the vessel 


is rendered unseavorthy if the condition rende 


area unreasonably unsafe. 


rs the 


Mow, that is what the case of the United 


fe) 
cr 
.- 
“ 


Supreme Court says and in spite of what that 


decision you just handed me states, I think the 


- 


United States Supreme Court is still aramount in its 
Pp Pp 


decisions and in its opoinions. 


MR. VESTA: If your Honor please, 


may I be 


heard at this point? I think that Hr. Sergi has just hit 


the point right on the head. The point is that’ there is no 


proof in this case that this space made this vessel an: 


unsafe place to work; that it was dangerous, 


anything to that effect. The proof is to the 


v 


The proof from his own witness is that it was 


defective or 
contrary. 


usual and~ 


c ustomary and that's the way it was done. He has the burden 


of proof here of establishing that this vessel was unsea- 


worthy and he has failed completely to sustain that burden 


f proof because not only has he offered no proof to 


show that this was an unsafe place to work or 


a danger 


and improper condition, but he has offered proof to the 


. 
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contrary by his own witness who said this is usual and i 
proper and customary. That's the point of my motion, 
that there is a failure of proof here based upon Nuzzo 


and the Nuzzo case incidentally is cited in the shipowner ‘s| - 


THE COURT: Yes, we went over that. You are" 
only repeating the Nuzzo case. That's what the Nuzzo 
case says. 

MR. TESTA: t's in the memorandum. 

Mr. Sergi says he is not aware of fe. 3t°e 3s 
the shipowner's trial memorandum, your Honor. 

MR.SERGI: I don’t have any trial CIE SEA 
from anybody. 

HR. MOLANPHY: For the record, I would like’! 
to note that Nuzzo was cited in my request number 4 | 
to charge at the original trial. A copy of those: 
requests were served on Hr. Sergi, so the indication that 
t his is an efterthought is not quite accurate... 

MR. SERGI: ‘There is no onubion shee whether 
an area is reasonably safe or not reasonably safe feats 
question of fact and the ¢uestion of fact 1 one to be 
resdived by a jury. There is no question aliout that. 

New, they are introducing other cactors hake: 
to am: . the entire -- | 
%« 


THE COURT: What the jury has to find is that 
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with a space into which a workman steps i; a) eavonably. 


it's in my requests, and Usner. If you find there was & 


door latch and because his finger was in there and the 


and they said that's all you needed. 


3234 


this was an unseaworthycondition. 

MR. SERGI: Yes, whether the place was not 
reasonably fit for working. é 

THE COURT: Now, then, what evidence is there 
from which the jury could find that this was an | | 
unseaworthy condition? What is ihe evidence from which 
they can find? 

MR. SERGI: The evidence, your Honor, is 
that the conditious under which Mr. King had to work, if 
there was a space there and-he stepped in the space. 
Now, they first decide whether there was a Barns and 
secendly chey decide whether he stepped int it and now 


they have to decide whether having a flooiisy of beams © 


unsafe. place. There are multitudes of cases **.ch I cite 


; 


in my request to charge and again < refer to Olivarius, 


space into which the plaintiff stecoed ge this renders 
the eceaet unseaworthy. Nething more nved be shown 
except that there was % space as described. that's’ 


there was a defective 
j - 


Olivarius, and inQlivarius 
defective door latch and that was the only testimony 


! -* { 


SOUTHERN DISTRICT ‘count REPORTERS, us. counrnouse: ; 
sik. hs _FOLEY SQUARE. NEW YORK, WAY, COMA. 


| | 4 
3244 pt 
ee 


: 1 RGpa 397 i 


So here you have a space. If they believe 


Ww 


3 the spac> was there, that's ail we need. What more proof 
4 do I have to offer? 

5 MR. TESTA: The proof that has to be offered, 
6 your ilonor, is some proof that that space constituted a, 


dangerous, unsafe or proper condition. 

. MR. SERGI: He is talking about negligence. 
THE COURT: A broken: latch is obviously a 

10 || dbtenttve condition with respect to a door which because 


of a latch is broken would slide and hurt someone, but 


_ 
pe 
———————————— 


a the issue here is whether this was an obviously unsafe °. 
as | condition or whether this was the usual and normal 
14 
method of stowage. That's the question. That's what” 
* | the jury has to find. They have to find whether this was 
16 ite ! 
f the usual and normal method of stowage so departed 
17 ' 
from the usual and normal method of stowage so as'to 
18 ap ; 
constitute a dangerous condition. 
19 e : as 
That's the issue. Now, the next question 
20 ee eer Pi. 3 
is is there sufficient evidence from which the jury could | 
21 ro, Bh Re LS 
so find. Mow, with that we are going to recess until - 


1:45. ; t : : ; Pte 


(Luncheon recess taken.) 
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AFTERNOON 


(Jury not present.) 
[ue COURT: All right, Hr. Sergi, have yc 
had an opportunity to read that Nuzzo case? 
| MR. SERGI: I will first direct my attention, 
my argument, rather, to the case, the most recent decision 
of june 1974, Avena against Clause and Company. 
(hat case, your Honor, is guite different than 
the case at bar at this moment. That case related to 
“whether the bands around the bandswhich were broken -~' 
TIE COURT: Bands around the carton. You said 
bands Tea the bands. Me | Ss nGiahs 
MR. SERGI: Yes. Whether rea bands ars 
intended to be used for pulling. That was wha* that case 
was all abovt. Here we have a flooring and obviously the 
fleoring was to be used or was used for walking upon so. 
this case has no relation -- the case of Avena has no | 
relation to the case at bar. 
THE COURT: Let me see if I understand that. 


Y 


you are saying that what we had here was a floor on which . 


the plaintiff had to walk? 


MR. SERGI: That's right, your Honor, so 


therefore the floor was intended, for walxing upon. There 
SOUTHERN DISTRICT COURT REPORTERS, U.S. GOURTHOUSE - 
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2 was no other wav for men to get there. They can't 
3 | come down suspended from a hook. You have got to walk on 
4 that cargo in order to get to what you are going to do. 
5 There was no other way. | 
$ ("IE COURT: So you are saying we have a case 
7 | relating to providing a safe work area, that is a floor on 
8 which to walk as opposed to a stowage case requiring 
9 expert knowledge as to the usual and customary manage of 
10 s tow What is your argument, is that it?. 
11 MR. SERGI: My argument is that Avena doesn't 
12 apply to the case that we are trying here in that Avena 
13 . was a holding as to whether -- solely a holding as to , 
. 14 whether the band around the box was intended aa cena 
15 for araaging. That's what the Avena case was all about. 
16 In the dissent it indicates that at least sabek Ie 
v7 covers were intended to walk over as a flooring beceui 
18 people eat and they must aki back and forth. ' Here this 
19 c¢ lient, the plaintiff here is walking on an area ahexd he. | 
20 must walk. He has no choice to walk anywhere else. 7 ie 
21 The Avena case is not in point at all. »° | : ie 
2 |) + | ae en aeese 
: THE COURT: I am asking you about the instant’ .. 
case. Did you get to the Nuzzo case? :. ster ced # 
hiss MR. SERGI: Yes. - : bie a , 
25 | Y 


THE COURT: The discussion there was about? 
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stowage, proper stowage and whether there was evidence 


3 that this was the » ’al and customary manner of 
4 4 stowage. Do we have the same thing here, that is a 

5 floor made of stowage? 

6 mR. SERGI: We have a similar situation, but ” 
} 7 I think we are all guilty o* taking dicta and principles 

8 


out of context. If I may i:.jicate what I means; 


° The Nuzzo case was quite different than the ~ 
10 case we have here in point. In the Nuzzo case a 
il longshoreman was involved and he was not walking on the i: 
oa flooring of steel beams that were placed there flatly. . He 
8 was working upon and discharging ssa: The place” 
¥ is which he stepped was not in the area in which he was 
» working or walking. The place in which he stepped was a 
= space between the wall of the ship, the skin of the 
bi ship and the end of the cargo, way over in the end. 
- There is no claim here that he stepped into i Ase in the 
cargo itself. He stepped into a space up wg ainst the side: ; 
eee See , 
” of the ship andaway from the place whare he was ' 
at ; walking. That is the factual difference in that case ane 
ke . * this case, In this case Mr. King is talking in an 
2S) = 
area provided: to him by the shipowner . . The PANE aE is 
4s stating to him, "This is where you must walk because there 
ps) 


is no ether place for row to walk in order to get down 


CV: 
tie *? 
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| there and do your chocking and your lasHing," and that's 


where he was walking, where it was intended to him to walk, 


and in making that representation that the flooring is 
where he was to walk, the shipowner makes a warranty, 
a representation that that place where you aré going to © 
walk and work is reasonably safe. 

Sow the argument is whether an open space in 
the flooring where he is going to walx.to do his work 
is unreasonable under the conditions under which he 
was working. hat I suggest to your Honor and I urge 
upen your Honor is a qu2stion of 


rt 


will dc i@e whether a space in thi flooring where 


Mr. King had to walk in order to do his work was reasonably 


safe under the circumstances. 

There are many cases which say even if the 
unseavorthy condition is a considerable one and not 
predicated on defect in the hull, gear or stowage, the 


failure of the shipowner to perform the condition 


regardless of notice prompts — the warranty and that is 


the case of Amador against A/S.J. Ludwig Mowinckels 


Rederi 224 red. 2d.. 437, among others. : 


’ 


Now, I Jon't know how much more proof I 


‘ have to of fer. ‘Your Honor didn't think sO before. Your 


Honor Gidn't think so in the first trial. The same 
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The Nuzzo case was referred to and 


~w 


arguments were made. 


3 your Honor made the decision there, that it's a factual 
J 4 determination by the jury to make. 
5 ™IE COURT: The rluzzo case was referred to, 
6 you say? 
7 MR. SERGI: Yes,your Monor. On page 160 of the 
: transcript the argument was made by Mr. Molanphy and 
’ he referred to the Nuzzo case and your YlIon.r decided that 
* indeed should go to the jury. That's on page 159: 
bes | THE COURT: The problem there was we were 
2 submitting it also on the issue of negligence 
mis \ MR. SERGI: But this argument was on 
- snpeamorthinessan hy J “” 
bee ae THE COURT: That's why it didn't make any 
16 


difference there, the jury might have rested its decision 
as it did wholly on negligence, but it found that -t wai 

improperly submitted on the issue of negligence and if: 

it went to the jury, ox if the jury had the case improperly 
submitted to it on the issue of unseaworthiness it ion 

not have eatunced because it was properly predicated. on 
“negligence. : | | 

MR, SERGI: ‘The argument oe ails an 

ie py | THE ‘COURT: | Now we = have only. the unseaworthiness 

issue going to the jury sO we can't rely on the fact 


Ener Shey might have znother cause. of action properly eeeatther 


‘ i ‘ 
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have just cited a case to your ‘Honor where it 


says it's of no consequence whether the stowage was 
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to it. 


you will have only one and the question is 


now is whether this is properly submitted to the jury. 


iow, if I understand your argument, and please - 


try to listen. If I understand your argument it's that 
in this case we have a carpenter who goes on board a. 
ship to lash cargo and it's undisputed in this case that 
he had to walk on the cargo to do that job, so the 
issue is whether the area in which he was sent to work or 
had to work was reasonably fit because he had to walk on 
these steel beams. | 

MR. SERGI: That's the hagas 

Now, if I understand the ouleauataar it the 
counsel for third-party de fend and other counsel, they 
are suggesting that I had to offer proof to show that ae 
was a negligent act in «ae loading of that stow before 
I can prove hat the condition is unseaworthy?; that ‘the 


stow was improper? I think that's their arcument. TI, 


predicated upon perfection or not. If I have to refer to 
Mr. Auletti's testimony, after all didn't he say “that, 


these slice altel be placed closer together if they aia 


their work properly? Some gangs do and gome gangs don't. . 


elas 
4 ¥? 
piggies Bh AE een hy a hed 
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THE COURT: Let's not let two things run 
together. That's what I am trying to separate. To 
attack che stow as improper is one thing. vihat was 
happening here was they were in the process of stowing, 
which according to one part of Hr. Auletti's testimony 
had not been complete, so sii 

MR. SERGI: Not so, your Honor. The testimony 
is that the beams had completely been stowed and they 
had placed upon there these large cranes and that's all 
the testimony is here and that the work was finished. 
There is further testimony here that carpenters cannot 
work until the loading is all finished and that's why 
there were no longshoremen abi.ard and no longshoremert 
in the hatch. So obviously, they had finished. Pinto 
said hey had gone; that they had finished this hatch. 

THE COURT: Can I finish my sentence now? 

MR. SERGI: Yes. 

THE COURT: Would you read back what I was. 
Shag before I was interrupted by Mr. Sergi. 

| I lost my train of thought: | 
(Record read.) __.. ; Seok ; ‘7 


THE COURT: (Continuing.) Se we are not dealing 


. with a case in which there could arise the question of 


‘ 


ienroper stowage because they were in the process of stowind. | 


yr Bhs es ee. ARM at APE) Li ett 
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They were in the prowess of securing this cargo. If I 


3 understand stowing, that's what it means, putting in 
4 the cargo and stowing it, securing it. They were in the 
5 process of it. So we don't have a question of whether it | 
. é was properly stowed, we lave a question of whether the | 
7 ' plaintiff was provided with a safe vines to work because | 
} ee 
8 | he was required to walk on these steel bears as opposed ‘ 
9 to whether the cargo was properly stowed, The issue must — 
“ 10 be whether the ship was unseaworthy not because the stowage | 
% ll was improper, but because the plaintiff was not aden! : 
12 with a safe place to work, he was ocaviaad with a *inok whic 
: 13 was unsafe for the work for which he aa required todo. 
uM Is that what you are trying to say? | a, Ae ie 
5 MR. SERGI: 1 would Like to submit to aie 
16 Honor that there must be a separation here of stowing a 
. v securing. Tha t's why ss have two separate third-party ie 
» defendants paca: The stowing is performed by. the | | 
{ 
» stevedore. The lashers or the carpentry company have nsthin \ 
» to do with the stowing. so the stowing of the caras haa 
a“ ‘been completed aw the time the lashers came into the : 
a). ie hatch. : | | 
"4 Ti COURT: All right, so therefore ‘the issue i 
~ 12 is ha tink the stowage was proper. You say the stevedore . | 
95 
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therefore, in the casc, was whether the stowage was 
proper or whether it was so improper as to create an 
unseaworthy condition and the issue now is ubehan you 
have offered proof on your case from which the jury could 
find by a fair preponderance of the credible evidence 
that the stowage was so improper ma to result in an 
unseaworthy condition. Now, that's where we are. 

I will hear you on that issue, as to whether 
you produced enough evidence from white the jury could 
so find. 

MR. SERGI: I respectfully cake! exception 


that that’s what my proof has to be, but nevertheless I 


now refer to the testimony of Mr. Auletti,. who testified -- 


THE COURT: In thatconnection I am going to: 
have the reporter read it because we all have the same 
problem of remembering exactly what vas said and that's 2 
why we have ponoxteta: pee 


So do you want to read Mr. Aulettis direct 


ce 


(Record read.) 
THE COURT: Having heard the testimony now, 


the complete testimony, both direct and cross 


examination of the witness Auletti, the Court rules that 


there is evidence from which the jury could find from a 
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{air preponderance of the credible evidence that the cargo, 
that is the steel beams here were moc opesiy: oheonl, so 
the motion to dismiss the plaintiff's case is deneid. 

Now, we had your case, Mr- Molanphy. Do 
you have anything further on your case? 
MR. MOLANPHY: Wo, ae Honor. I intend to 


rest. , 


THE COURT: All right. Do*you have anything, 


Mr. Hockett? 


MR. HOCKETT: Wo ‘live witnesses or other coon t 
of evidence to be introduced, but TI think at tne time I 
would like to make a motion Gézectec to the ‘shipowner's 
case. As a third-party defendant. as the 1@ shipowner: has. 
in fact rested, at this time I would like to make . a motion 
to dismiss the third-party action against the third party” 
defendant ITO based on the failure -- the comple te 
failure of any proof being adduced to sn that the tong 
shorer. 1 Gid anything that would constitute a breach of 
the workman-like car tocmalens ‘Phere is no testimony 
either from the direct case or any testimony at ah. ithe 
shipowner‘s case that would suggest thet en job was done 
in any way negligent. Pros che complete absence oF proofi : 


therefore and the question of scovedords' conduct, Z- An 


% oe." 
oft : ; ah +, 


respectfully move on the question ==) {hi ek ad TON thee: 
We ae ; bids Ph wif eo Wiybig “oa} 
ba: e ‘ we, - +s ee B he . 4 Stag ‘ : 
+1 ‘ if 4 ‘ : * ; 
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yim COURT: Do you want to reply, Mr. Molanphy, 
on the motion to dismiss your case? 

MP. MOLANPHY: Yes. i believe the Ryan case 
in the Supreme Court establishes the principle that an 
independent ste aoring contractor warrants its own perform 
ance and that breach of that does not depend upon negligenc¢ 
af any kind; that if the jury in this case should find 
in favor of the plainti-f it could only be on the findings 
that cargo actually stowed by ITO was improperly stowed 
and that would in effect antitie me to judgment as a matter 
of law” agninst this third-party defendant which by its 
answers to interrogatories and its own aGntestons in open 


Court did the actual stowing of this cargo. The onky 


way that. the shipowner could be held would be on the 


basis Sh: improper stowage and Chen® I would in turn 


look to the pavty that s stowed that cargo for a aiemeneat 


based upon its warranty. * as F 


‘wHE COURT: In other words. you cos nate 
oa the testimony of the plaintiff's case regarding the. 
improper stowage hex, is that it? 
MR. MOLANPHY: pxactly: 


MR. HOCKETT: ie the court please,’ ‘as we ee 


an RAO claim oer the ‘shipowner is different in 
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the cuantity and quality th a it is by . shipowner against 


a third-party defendant such as a stevedore. It ‘s respect- 


fully submitted that there has be~*> no testimony from 


anyone to suggest that the stowage was improper. 

TIE COURT: We have just gone over tha. with 
respect to the motion to dismiss ia plaintiff's case. 

MR. HOCKETT: Excuse me, judge, but tet me sunt: 
finish. The only testimony that has been given is that. 
there was this space There has been no testimony that 
this space was in any way a result of something by way | 


of commission or Omissicn on the part of th? stevedore. 


Whe question as I understand it to be submitted to the. 


jury is with regard t apices or not the space, regardless 
of whether or not this was in the custom or practice or, 
not, was such a space as to cause an unseaworthy: 
condition. I suggest cto your Honor that in order es hase 


the stevedore in, this shipowner through positive. - 


testimony or documentary proof would have to show i 


that what.the stevedore did in fact was not in ce pameapeas ca 


with custom and practice. This I submit to you has - 


not been done and, therefore, as far as the proof is, 
concerned titan this third-party defendant, 170, the, ork *; 


shipowner has failed to sustain his burden 1° 


Tie COURT: The Court rules” that ‘the “shipoimer 
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could rely on the testimony already in the case. We 

are trying this together. The parties elected to have 
it tried together as one case to the jury. which means 
that ne doesn't h. « to put in repetitious testimony and 
it was your cross examination of the witness Auletti 
which brought out the fact sine this cargo. was improperly 
stowed. lie said that these guys today don't want to do 
it right; that the way to.do it is to put it close . 
together. 

Now, the reason for your cross scaminethon ol 
exactly that, te determine whether the stowage was” 
proper or not. So your motion is denied. 

Is there any other motion directed.to the: 
fa EEE, & case? 2 

MR. TESTA: Yes, your Honor. at this time I: 
rae like to move on behalf of my client, Court a 


Carpentry and Marine Contracting Ccmpany, ‘to dismiss the 


third-party complaint and tor a directed © verdict in favor 


2 


ree 


¢ 


breach of iemcoutt on the part of my chienk to perform 
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' 
Mr. Molanphy as to that. 


MR. MOLANPHY: Your Honor, my op}, »sition to 


that motion is two-fold. One, the plaintiff's own 

contributory negligence, if found, would constitute 

a breach by his employer of its a of worknan-Like 

performance under the cases that I have cited in the trial 

brief, namely, the Mortonson, McLoughlin and Hartnett cases 
Tig COURT: I think we went over ACER IOS 

you wonld not be inhibin’ te recover off Court 

Caspenkey pecause the jury would already kave' taken that’ 


. ® 


into consiaecation aad subtracted that from its verdict. | 
MR. MOLANPUY: Your Wonor, I be Lieve eee ER 


your Hcnor's ruling in considering the counter-claim of. 


—_*" 


Court Carpentry as against the employee. That was ae 
Hone -'s ruling on thac aspect of it. But on the shipowner' ¢ 


claim for indemnity against Court eucdankers xin negligence 


cf its own eastaves: if found by the jUrye is imputed to 
his ca tuete: court carpentry, insofar as the action for’ 


indemnity is concerned. 


TuZ COURT: That‘s what I ai saying. How - 


os 


are yee ‘going to be indemnified if it’ s already . ; 
AE rt 
deducted from the plaintif£? It's not eae Sak by yous, | 

“MR. MOLANPITY: I am not looking ‘for. ‘any more: 
teem the plaintiff, your “lonor. NS nese haes ae mee 


souTnenn DIST RICY COURT REPORTERS, us. COURTHOUSE . : : 
POI RY AOE NEWYORK MY CO HELD f as 


a eA TIE coe stance NSN RRM TRNAS RR IIR LONER. ibe aaNet 


339 4 | 322 


irc COURT: What are you locking for? 


3 MR.MOLANPHY: I am locking for indemnity for 


ither or both third-party 


4 the residual from ¢ 
6 defendants. 
' Mow, insofar as the third-party defendant 


Court Carpentry is concerned, I would still in the event 


of contributory negligence be liable to 


ome of his recovery initially and it would 


8 
of a finding 


9 
plaintiff for s 


be that remainder that 1 would look to his employer 


for reimbursement. 


THE COURT: How can you look to his 


employer for that reimbursement? 


MR. MOLANPHY: your Honor, that's eee 


three of thosecases that I cited to “your 


happened in ail 
MeLoughlin and Hartnett. The 


HOnOor, namely Mortonson, 


plaintiff was econtributorily negligent, which 
meant that the shipowner, based on unseaworthiness, was ° 


liable to him in the first instance. His contributory 


negligence was insofar as the indemnity suit was 
concerned attributable to ‘his employer and, therefore, 
the Judge, as a matter of law, directed a Sa HE in ha 


e employer een solely. 


favor of the shipowner acvinst th 


y negtigence) \ii De 4 


employee" s contributor 
your Honor? 


upon the 
| | say 1 be haar’, further, 


WR. TEST. + 


Pad > MY Da" SOUTHERN pistaicT COURT REPORTERS. U.S. COURTHOUSE 
Esmee: eg ENR ns crust ty alta ea heeianarts 


to 


“V7 


18 


— ——————————oor 


2 ——— —————— 
eae 


3404 


RGPa 323 


MR. MOLANPUY: It appears in two aspects of 
the case. Initially the plaintiff's contributory 
negligence -- 2 

Tims COURT: Let me ask you this, then. You’ 
rely solely on the plaintiff's contributory negligence 
for your claim that Court carpentry breached its ducy of © 
workman-like performance? 

MR. MOLANPHY: Wo, your Ilonor. 

Tig COURT: All right, what else ic you rely 
on? 7 

MR. MOLANPHY: I mentioned in the beginning 
that my réasoning was two-fold. 

Secondly I believe there has been sufficient 
testimony on the part of Mr- Auletti that his activity aut 
a supervisor was less than exemplary. He look::d into. | 
the hatch. ie didn't bother to check wr aeee | 
safety conditions at all, he just sent his men on down a 
these men, according to Mr. Auletti, worked around ‘ain AS 
there for an hour before anything happened to ne. King. :y 

Now, if this condition was a dangerous one, 
then by Mr. king's own admission he is supposed to report 
dangerous conditions to his supervisor. _ Nobody did . 
anything. The one who -- as of that ‘time eos! ‘only.’ 
party who knew or could have known of existing conditions 
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down in the number 4 ‘tween deck was Court Carpentry and 


its employees, including the plaintiff, Mr. King. ff 


i 
| 
they did nothing either to report a dangerous condition which | 
they either knew about or should have known about in 

the “rai of reasonable diligence, that failure to 
do anything about it would aise a breach of the 
employer's warranty of workman-like performance. 

So my contentionsas against Court 
casnentey are two-fold. Number one, based ee the 
allegations that plaintiff himself was contr ibutorily 
negligent, which on the indemnity suit ese be 
kee ibceatia to his employer and, second’ Ye that Mr. avle ti 
failed in his duties as a supervisor of Mx. King ana 
that no one ocnckad this allegedly defective or dangerous 
condition, even though according to Mr. auletti" s own 
testimony they were supposed to and they worked down there 
for a full hour before anything happened. | | 

TUE COURT: bik etgne: Mr. Testa. 

MR. TESTA: If your noun please, the 
warranty made by me client was to pexform = the lashing . and | 
carpentry services in a workman-like manner. That is. 


the one andonly warranty we make to the shipowners 


_~is COURT: Doesn't that include an implied 
warranty that %t would not send its men into an obviously 


a ee ae, 


SOUTHERN DISTRICT count REPORTERS, us. diaeatsipinas : 
foe oe ee oot 1.4 OR. Coan F 
aye 3 ' SIRES NRT I ee PION FRU Tee Nae a ane Bd al ee et 


ee 


et TE eat ns 84 A AN 


» 


- 


16 


“47 


RGpa 3424 325 
unsafe situation? 

MR. TESTA: Yes, but Mr. Auletti testified 
that he would not have sent them into this hold if 
ne hadn't thought it was safe. Thot was the very last 
question on hr. Sergi's redirect examination. He 
said that if he sent the men down to lash, the hatch was 
safe. Otherwise he woulin't have sent them down there. 
So there is no breach of our wartus where opiaxt?: 
Carpentry'’s foreman says on three or four different 
occasions that it's usuai and customary to see a condition 
like this, a space in tne ateh and that he didn't 
consiter it unsafe or Gangerous because otherwise he 
wouldn't have sent the men down there. tee, 

So there is no testimony in this case which 
would show a breach of warranty of workman-like per formance 
on our part where our own man says that he thought it, 
was safe, otherwise he woultn't have sent the men down. - 
So I say again there is a complcte and total failure of 
proof that Court Carpentry in any manner, shape a form:' 
ad nda their warranty, which was only to per form the a 
lashing and dex pantss services in a covtaneiks eae) 

Now, as far as anything else is concerned, 


as far as any possible contributory negligence on the ay 


‘part of Mr. King is concerned, ‘this is not something which 


i 
* 
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would cast the shipowner into liability. We are only 


me eh ane ele a 


tryiag seavorthiness in this ci and the shipowner 
can only be held Liable in this case if he failed to 
furnish plaintiff with a seaworthy vessel and the only 
way it can be held there is is ig these beams which were 
improperly stowed by ITO. There se doubt that Court 
Carpentry had nothing to do with the stowaye of these 
beams. Mr. Pinto's testimony was, read into evidence. 
There is no question that the beams were put there 
by ITO. So the shipown2r cannot be held liable because 
cf any negligence Dr contributory aegligence of Mr. King. 
That is not arm issue in this case. Your wont already 
ruled out negligence and contributory negligence. . ed 
The only way the shipowner can be held» 

liable here is if, the jury finds that this vessel seal 
unseaworthy and the only way they can find that 
vessel was unseaworthy was if they find ITO didn't stow 
the beams properly. So Mr. King's contributory 

“negligence, if there is any, and I state to your’ ionor 

* there is absolutely no proof in this case of aoe eae ite y. 
negligence. by Mx. King, but even it here were it dents 
not cast the shipowner into liability and he would only 


be entitled to recover indemaity from,my client if we 


did something that cast the shipowner into liability and we 


. 7 ‘ ‘ . * : * 
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didn't. ‘There is absolutely aothing in this case that 
Court Carpentry Gid which would make the shipowner 
responsible to the plaintiff. We are not ‘setedanthie 

for the condition. ‘Yhere is only one thing that plaintiff 
is complaininy about, and that's a space in the stow and 
we are not responsible for that anace in the stow. We 


didn't create that space and that's the only thing thac 


can cast the shipowner into liability. 


IE COURT: Well, he seems to suggest that 


your foreman had.a duty > jo dowa there and inspect 
before sending his men down to work and if ba ak’ Some that 
instead of staying up on top of the deck he would have ' 
discovered this condition. att -_ 

MR. TESTA: He did discover it, your .fonor. 
He inspected from the main deck. This is only a distance © 
of 12 feet. The testimony is that the distance from the 
main deck or weather deci. to the bottom of the upper 


‘tween deck is 12 feet and Mr. Auletti testified that he: 


looked into that hatch from the main deck; that he saw.'-': 
the space there, but he didn't think ut was unsafe rte 4 
or dangerousor he wouldn't have sent the men in there... 


So chere is no breach of any warranty of workman- Like 


performance by our client uncer any conceivable theory 


here; under any conceivable legal theory. is sat S04 
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Tite COURT: All right, Hr. Molanphy. 


Mr. Auletti testified that he 


er the accident at a time 


MR. MOLANPIY: 


saw this condition in the hatch aft 


when he was still standing up on the main deck. He never 


did go down. So if he was able to see it after the 


accident how can -- 


Tile COURT: Ile said he Gidn't think it was 


dangerous because he said they .do this all the time. 


MR. MOLANPHY: If the jury decides it's dangerous, 


then Mr. Auletti should have decided it was dangerous, 


but moreover I would Like to ask Mr. Testa, does 


he contend that the plaintif. s contributory negligence is 
| p y 


not attributable to his client? > 


MR. TESTA: Inanswer to that, your Honor, 


I say in the context in which this case is being tried, — 
any contributory negligence, even if 4t°s found on. 


behalf of Mr. King, would not cast the shipowners. +f 


Anco liability. So it wouldn't make any difference. He.” 


can only be .2ld in this case because of a ha in : 


the berms and if they ‘find that's an unseaworthy Peck 


conlition, that space was created sel =O net: by. my. Si Re i 


client..: 


; 


at I ges 8 


a ho 


THE COURT: Let me ask you om jie. oLanphy.' 
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defendants? 

MR. MOLANPHY: Yes, your Hionor. 

iis COURT: You mean you can recover from the 
stevecore and in addition you can recover from the 
Court Carpentry? 

MR. MOLANPIT : Certainly, your Honor, but 
no more than I am obligated to pay to che nie daehae: 

Tim COURT: You mean they would have ts share 
that. 26 that it? 

MR. MOLANPHY: Correct. 

Tis COURT: I thorght Hr. faire had a case 
he claimed yesterday which said that they could 
not share that. ty 

MR. MOLANPHY: That would be as a vemilkof. 
a claim by the employer against Mx. Heckett, not 
as a result of a claim by the shipowner against Ane 
third-party defendants. 

Tis COURT: I seé. 

MR. TESTA: But the fact of the matter is, 


your Honor, that there is no basis for a sharing of 


indemnity here. There may be a basis for the shipowner's 
claim against ITO because if the jury finds that ITO didn't 
stow the beams properly, that would cast the shipowner . 


into 1 bility, but there is nothing tuey can find on:* 


vo nxhiene xt ; ‘ : ‘ ‘ 
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2 behalf of Court Carpentry in this case which would | 
3 impose liability upon the shipowner. So there is no 
3 4 basis for an indemnity claim against my.client 
5 because this case is being tricd on unseaworthiness only, 
e your Honor. There is no issue of negligence or 
7 ‘contributory negligence in this case. 
MR. MOLANPIIY: Your Honor, both Mr. Testa's 
office and our office were involved in the Nortonson and. 
” McLoughlin cases which involved this very principle. 
4 : In both of those, plus the tmrtnett case, which came from 
* a different district, the plaintiff ae an employce 
Be of a third-party defendant, which in both of the 
4 3 
McLoughlin and Mortonson cases were Mr. Testa's 
. client.. we represented the shipowner in both of those _ 
: cases. In each th plaintiff was found to be contributoril 
negligent by the jury and on the basis of that finding 
alone the trial Judge directed a verdict in the shipowner" 
favor on the third-party indemnity suit. 
| MR. TESTA: If your lionor please there. ; 
were two issues in those cases. There were issues of | : 
Kos negligence and sAsasworthiness in the cases Mr. ‘iabicptas 
| is talking about. There is no issue of negligence in 
this case and that's the big difference here. We are 
| . : only trying on unse aworthiness here. se ee f tf i 


“ 
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2 | TIE COURT: Except that contributory 
3 negligence applies, doesn't it, to an unsecaworthiness 
4 4 claim. 
5 MR. MOLAMNPII: Yes, your Honor. 
6 : 2 
MR. TESTA: Yes, but it wuld not affect the 
indennity action against my client. That's the point, 
8 
your Honor, because that contributory negligence in this 
9 
case does not cast the shipowner. into Liability. 
10 . : ; : 
That's the point I am making here. If we did something 
11 P , ‘ rary > 
negligent that imposed liability upon the shipowner, 
12 oF 
I can say yes, then the. shipowner would be entitled to 
13 . . . * * 
inwemnity here, but this. is not possible under the 
14 : 
posture of this case because there 1s only one way*that 
15 ; 
the shipowner can be held here, and that's because 
16 . . . *. o 
of an unseaworthy condition, if the jury so finds, 
17 
created by the stevedore. There is no other possible -- 
: 
| 18 
Ting COURT: Well, anunseaworthy condition, 
19 3 4 . : ; 
, which I gather he claims should have been remedied by ™ 
oh . 


your client. nie 5 35 
a1 | . oN a cata 
MR. TESTA: Wot by my client, no, sir, no” 


maame 


MR. MOLANPHY: Your fonor, an unseaworthy | ee 


condition can also be »vought into play as the Crummedy .. 


22: es 


a _ “ 
See e “By the negligence of same? | 
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2 MR. TESTA: But not by my client, your Honor. 
| 
3 MR. MOLANPIY: Let me finish, please. 
.. 4 Yheoretically in this situation it's quite | 
5 possibie that if the jury finds this sealer! 
§ condition, this to be an unseaworthy condition, and also” 
7 finds that the plaintiff was contributorily negligent, 
8 then it would be his contributory negligence that brings. 
9 into play tnis pre-existing unseaworthy condition and his 
19 negligence in bringing that into play must be attributable 
ll to his employer. 
12 HR. TESTA fF your tonor please, this isa 
13 completely fallacious argument because there is no way -- 
i THE COURT: Just a minute, Me. Testa.” ; ¢ 
15 _ Mr. Molanphy, do you have some case which 
"16 says that Court Carpentry in this situation had a duty 
W to go down there and make a careful Likes obian ieee 
18 sending its men down into the hold to work or was it 
19 permitted, as it did in this care, to make a cursory 


inspection to see if there were any obvious dangers? 


21 - Do you have a case that says that they had that duty, 
z Z because as bx. Auletti testificd , he made a cursory 
inspection. .Isa't that right, he looked down from the 
aA top -- . Sr ERR OE dee AN | : 
pe 


MR. MOLANPITY: He said he looked down from 


er ey ee {4 


they 
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tN 


the top. 


3 TIE COURT: He said he made a cursory inspectian 
- 

4 anl he @ida't think there was anything danycrous so he 

5 sent fis men down there, is that right? 

6 LR. MOLANPHZ: Yes. 

7 “Ins COURT: Go there is evidence that he 

8 


made a cursory inspection. Now, what you have to do is 


9 to produce a case which says thst he had a duty to do more 
10 than that; that he had to go down there to make sure 
ll there were no hidden or latent defects before he can 
12 send his men down thare 
13 iN. MOLANPHY: Your iHonor, I have no such 
14 case. Boks F 
1 é , 
5 I rely on Mr. Auletti's testimony. 
16 NR. TESTA: But I do, your Honor. In the 
“WW ‘ : 
39th request to char in Caldexvola against Counard, 
ge 
: ' 
18 279 7. Second 475; Vavvaro against Alcoa, 1968, 
19 405 @. Secon] 1133: Sciarriallo against Fred Christenson, 
: 20 PARR 
206 Ff. Sup. 162; Ignatyuk against -- 
21 . 3 “ 
TIE COURT: Just tell us what they said. 
22 2 i vt , 
I think that's enough. ; A 
pels (ie ag hs) 
3 B : 7 bar 
MR. TESTA: These cases all say that. a. te 
2A 
contracte r like my client, Court Carpentry, has no ‘auty ' 
25 it ; > 
: or sage obligation to inspect a ship and dideovas and 
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nw 


correct every latent defect or hidjen dangerous condition 


3 that may have existed in the ship's gear or equipment 
= 4 before sending its men aboard and is not responsible for 
5 


latent defects not discoverable by a cursory inspection | 
and that's the law in this circuit, your Honor, and 
those pan all -- 

mm count: What Go you say to that, 
Mr. Molanphy? 

MR. MOLANPITY: TI think the obvious answer to 
that, your Honor, is that it would then become « question: 
of fact for the jury to determine whether or ist : 

Mr. Auletti should have seen this condition. All he said 
was that he didn't see it, and if I remember correctly 
he said that,"I wasn't even looking for spaces." 

MR. TESTA: He did whatever he had to do, your 
Hionor : 

a MOLANP Ii : It's certainly no latent defect. 
x space in a stow can't be latent. if 

MR. TESTA: isa. only duty is. to make a quxsoxy 
inspection and that he did and that complies with our 4 


as - warranty in this case. we dont have to check every nook 


and cranny in a ship and find every Gefect that exists eos 


on it. Once we made a cursory inspection we complied 


with our warranty an? that's all we have ‘to do. After that 
. s pia " a ne “4 ; 7 , ; 2%. 
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there is absolutely no question that we performed the 


lashing and carpentry services. in a workman-like manner 


in this ship. so there is no basis for an indemnity claim 


against my client, Court Carpentry. 


MR. MOLANPIY: Now does he explain Mr. Auletti' 


testimony that these men were down there for an hour 


working and never even came upon this condition? 


MR. TESTA: It doesn't call for my explanation. 


MR. MOLANPITY: I certainly think that the 
jury could infer from that that they should have within 


that hour found if there was a dangerous condition. 


TYE COURT: Let's stick with tir. Auletti now. 


MR. MOLANPHY: That's his testimony. > 


15 THE COURT: He is the one that would have . 
16 the duty if he sent the men down there. 


v7 Now, if he looked down into that hole and 


18 he saw something which was an obvious danger,then of 


i9 course he should not have sent his men down there 


20 until that obvious danger was corrected. 


21}. MR. MOLANPHY: Right. 
THE COURT: By his own _testimony, this was 


, 


a four or five inch hole, isn't that so? 


IR. TESTA: That" s what he said. 


MR. MOLANPHY: A four, five,.six inch space tha 
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ran the length of the beam. 


MR. TESTA: Ile said four or five inch. 


TE COURT: He said he couldn't tell whether 


it ran the length of the beam. But in any event he went 


’ Gown there and concluded that it was all right to go down 


there. He didn't make a detailed inspection by his own 


admission. So unless he had the duty to do that, then 
he did all that he was required to do. 


MR. MOLANPHY: If he did an inspection 


and didn't see it I think that the jury is permitted to 


infer that he should have seen it, number one, and number 


two, I think the law is clear also that if the 


rough any of its employees 


stevedore -- if the employer, th 


has knowledge of the dangerous condition, they should eithgr 


correct the condition themselves or stop the work until 


the condition is corrected and that's the essence of the 


Necroli opinion and it concludes the plaintiff. 


THE COURT: What were you saying? 


MR. MOLAUPHY: If the contractor, through 


any of its empluyees, including the plaintiff, has 


knowledge of a dangerous condition, then it has an ; id 


obligation either to correct the condition or to hold Up, 


the work ‘until the condition is in fact eee and 


that's the essence of the pat opinion. ; i 


ay 
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2 MR. TESTA: May I say something at this \ 
3 point, your "toner? \ 
4 i; COURT: Yes. : | 
t 
5 MR. TESTA: The plaintiff's testimony, which | 
6 is the only testimony in this case, is he looked down in 
| 
7 | that hold. He said he never saw it. He doesn't say he | 
8 | was down there gor an hour. hx.King said he went down 
8 | there and he walked the length of the beam and np was 
10 only down there long enough to walk the length of the beam 
ul and he made a right turn and stepped in the hole. There 
12 is no proof that he was down there an hour andknew 
18 | about this hole and should have told anybody about it., | 
” Mr. King's own testimony is that he never ‘iets snivebehie 
s | about it. He never saw it < sehes before or after 
- this thing happened. | 
i THS COURT: You know we plan to submit — { 
8 special questions to the jurors so that we know the | 
» basis on which they render their verdict on this case. 
” What question do you suggest gocs to the jury with 
" respect to Court Carpentry? Haybe that would clarify 
1 the discussion here. . | | 
MR. MOLANPIIY: Your lionor, may I then move if 
= my initial request to clarify the jury situation with 
. she 


respect to Court C.rpentry. I still contend that 
. ‘ Sone zy R ve * 
PE Ps BPA ny OF Pita Fy AE coe ay Sage 5 
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there has been no jury demanded as between our parties - 
our clients, and that there should be no question submitte 
to the jury as between Mr. Testa and cert. 
MR. TESTA: If your "Honor please, I have 
authority right here for that proposition. 
Tig COURT: With respect to that I have 


decided that that is a question left to the discretion 


the Court. Court Carpentry: having failed to 


rt 


o 
demand a jury doesn't have it as a right, but since all 
chese other issues have gone to the jury I think this 
one should go. I just want to know what issue we are 
sending to the jury, ies Molanphy. Do you want ta frame 
it since this is your claim? oe 

MR. MULANPHY: I take it I am not permitted 
to say more on that question of the right to a jury? 

TYE COURT- No, I just ruled on it. It's up 
to the Court. He doesn't have it as a right, but the 
Court can in its discretion send’ it to the jury. 

MR. TESTA: I have a case I would like your 
Honor to sec. ge | 

THE COURT: I disanay reserved the: 
question and renched that conclusion. : 

All right, what are we sending: to the 


jury? . How is the auestion aoing to {OR Aare 
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jury? Maybe that will clarify this whole problem that 
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3 we have been discussing with respect to Court Carpentry. 

4 MR. MOLANPIY: Did Court Carpentry breach its 

5 warranty of workman-like service to the shipowner by 

6 | virtue of its failure to discover any unreasonable 

7 conditions in the area in which its men were working. 

8 [Tuk COURT: Any obvious dangers, is that 

9 what you are saying? 

10 MR. MOLANPHY: Yes, your Honor. 

11 MR. TESTA: That would be an improper question. 

at 

12 MR. MOLANPHY: Reserving the question still 

13 of the plaintifZ's own contributory negligence as being 

14 attributed as a matter of law to his employer. * 

1 THE COURT: Let's take one ‘hing at a time.’ 

16 I understand contributory negligence. What I don't 

u understand is what your claim is and how it should be 

18 framed to the jury here. Do you want to read back 

19 what he said, Mr. Reporter. 

20 (Statement read.)- 

= TIE COURT: When you say unreasonable conditionp, 

22 P A 

what Go you mean by that? Dangerous conditions? 

2 Ete 
MR. MOLANPHY: Unseaworthy conditions. ws 

2A uf 
THE COURT: All right. ar 

25 Me 


Now, what do you say about that, Hr. Testa? ‘; 
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MR. TESTA: I say that is acompletely 
improper interrogatory to go to the jury. - The way the 
interrogatory, if you decide to let it go to the jury, 
should] be framed, “Has defend the shipowner in 
this case, established its claim t!at Court cheatin 
breached its warranty of workman-like performance of the 
lashing and carpentry cnetnxion nnd that this breach of 
warranty was a proximate cause.cf the plaintiff's 
accident. “ 
y you would frame an interrogator 
to go to the jury say undax the facts in this case 
they have not established that claim because we did not. 
breach any warranty and there was a complete and total 


failure of proof on the part of the shipowner here. 


They have not established their claim that Court Carpentry 


breached any warranty of worlman-like performance wf the 


* 


lashing and carpentry operation or that that breach of. 
warranty was a proximate cause of the plaintiff's 


accident. That is the whole purpose of my motion to 


under the facts in this case >t cannot come out that 


way, there is no way they can prove this and they 


haven't proved it. 


“MM. MOCLANPIIY: It sounds like Mr. Testa’-- 
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ey COURT: dunt a minute. 
(Pause.) 

YE COURT: All right, fT will have to consider 
the proposals made by both sides with respect to the 


question that ought to go, but at the moment I have 
to rule on your motion, Mr. Testa, to dismiss th- vessel- 


owner's case against you and that motion is denied. 


Do you have any evidence that you want to 


put on? 

MR. TESTA: Are you talking to me, your 
Honor? 

‘Mrs COURT: YESe 

MR. TESTA: tio, I Go not, your Honor. «4 

THE COURT: So th:t you would res is that 
it? 


MR. TESTA: Yes. 

PHE COURT: I think, Mr. Hockett, you already 
indicated that you Go not have any. 

Mm. HOCKETT: Yes, ‘your Ttionor, but ITO 


rested previ.usly. 


nm? COURT: Did you rest in the presence ae 


the jury? Pager Biche 
MR. HCCKETT: wo, i don't believe the jury 


has been here all afternoon. 
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TE COURT: All right. 

Mx. Molanphy, I don't recoil whether you 
actually rested in the presence of the ‘eel or not. 
I gather not because I think we recessed just as you 
completed reading something, but you didn't 
actuallv. 

MR. MOLAKPTY: I will do that, then, your 
tlonor. 

~inz COURT: So what I think we will do now is 
to bring in the jury and each of the defendants, thet is 
the defendant and third-party defendants will rest in 
the presence of the jury. Then we will take a 15-minute 
recess or 20-minute x °«~3s and then you will * 
commence summing up to the jury, gentlemen. 
; MR. MOLANPITY: Does your ionor intend to 


charge the jury to night? 


JHE COURT: Wo, in the morning, but 


I think we ought to get underway with the summations. © 


(Jury present.) 

THE COURT: Ladies and gentlemen, I am sorry 
‘tor the delay, but perhaps I snoect to advise you during 
the time when I was giving you preliminary instructions 
that there would be times when you iouia be sitting in 


_ the jury room while we were here in the courtroom and 
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those are periods during which T aave legal matters to 
discuss with the lawyers out of your presence. That is 
se 

what we have been doing now since 10 minutes before 
2. So that was the reason for your sitting in the jury 
room waiting, but that occurs in att trials and cannot be 
avoided. ‘So I am sorry for the delay. 

As you know, before you went to lunch the 
plainciff had rested its case and. the vessel had 
proceed with its case. 

Now, Mr. Molanphy, do you have anything 
further on the vessel's case? 

MR. MOLANPITZ: No, your flonor. The ac fendant 
aa third-party plaintiff shipowner now rests it case’ 


THE COURT: Mr. Tiockett, does the stevedoring 


company have anything on its case further? 


‘ 


MR. HCCKETT: The third-party defendant ITO 
18 ' 
respectfully rests its case at this time. 
19 : uae i 
Ts COURT: All right, Mr. Testa, does the 
20 ee ni 
Court Carpentry Company have anything further on its 
case? 
22 . 
MR. TESTA: The third-party defendant Court 
23 pines 
Carpentry rests, your Honor. 
2A : aes tice 
THE COURT: All right. Now, ladies: and_ 
gentlemen, now that all parties in this’ case have rested 
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and all the evidence is in, we have come to that time when 


the lawyers will address you again, as fT told you when 
the trial began and that they are geing. ep do after they 
have had a brief recess. You nave had quite a recess, 
but the lawyers have not. f will give them spsthes 
15-minute recess or a si oebake recess I should say at 
this time, they haven't had one, to get their notes together 
and then they are going to suin up to: you; that is give ypu 
their versions of what the avidence in this beni shows 
or what it does not show from their point of views»: 

With respect to that, I want to remind you ¢ 
of something I said earlier, and that is that 
statements made by lawyers is not evidence. The evidence 
in the case again is the testimony which you heard from 
the witnesses, the exhibits which have actually been 
received in evidence and any stipulations or agreements 
as to certain facts which the lawyers entered into. 

Did we have any stipulations “in this case? 
I don't recall. 3 

MR. SERGI: Yes,your iia The only 
stipulation we had is as to tie medical expenses expended 
on behalf of Mr. King, and that was in the sum of $1,605. 

TIE COURT: All rights nt ao 


We hal one stipulation... That's the evidence 


i] 
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in the cas s ~ have said, the lawyers are going to 
give you their version of what the facts show. So we will 
excuse you again now until 3:45. : 

(Jury not present.) 

Tint COURT: With respect to the 
requests to charge, I am going to tell you now what 
I am going to charge the jury so that you will have an 
idea or will be guided by it in summing up to the jury. 
As I have told you, I plan to submit to the jury 
interrogatories which they will answer, and TI have 
here a copy of a proposed interroygatory which I will hand 
to cacn of you. 

What I plan to do, gentlemen, in adie to 
avoid confusion, is to submit the interrogatories 
relating to the plaintifi's case against the vessel 
separately and then submit to the jury the stonriks 
document relating to the vessel's claim offer against the 
stevedore and the carpentry company. 

Now, what I have handed you are proposed 
interrogatories relating only to the plaintiff's case 
against the vesesl. 

MR. SERGI: We eer: second clain, your 


Honor, I don't have the first. 


TIm COURT: Maybe he handed you the wrong +, 
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thing. Do you want to bring that back, Joe. Maybe you 
nanded him the wrong thing. 
wait a minute, are they all second claim? 
SERGI: | 
. MOLANPHY:. Yese 
TIE COURT: I guess we yot confused in thane! 
papers. Do you want to bring them back? 
I am sorry for the confusion. This relates to 
the plaintiff's case against the vessel. 


MOLANPHY: Your Wonor, may I say some ching 


THE COURT: Can you just leok at: the first? 
Let's take one thing at a time. 

MR. MOLANPHY: Okay. 

THE COURT: The next thing I am passing you 
is the question relating to the vessel's claim 
offer against the stevedore. 


MR.TESTA: May we be heard on this?, 


THE COURT: Just aminute. Let's look at all 


of them first... 
Now I will hear you on the first proposed set 
of interrogatories relating to the plaintiff's claim. a 
MR. SERGI: Your Honor, the plaintiff 
accepts it, except I would like to bring to your ibnor's | 


‘ 


a> . ‘ : 
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attention question number two, T am quite sure it's a 
typographical error, the word is not approximate, 


the word is proximate. 


{iE COURT: Yes, I gather that is a typo- 


Pen the tne tic et 


graphical error. Let's see what I did with the 
original. 

Yes, proximate. t's a ivsographical 
error. 

Is there anything else? 

MR. SERGI: My other question is are these 
all going to be submitted to the jury at the same time or 


separately? 


THE COURT: I said separately. I think this 
is exactly where I started, that I am going to submit firsjt- 

MR. SERGI: I understand, fine. Thank one 
No dintinot tees | | | 

THE COURT: Does anybody else have any 
questions on this? : , 

MR. MOLANPIY: . Yes, your Honor. . 

THE COURT : All right. 

MR. MOLANPHY: I don't he tinee there is ta 
testimony to the effect that Mr. King anticipated working | 


beyond age 66, certainly, which he is today, and,::. 


‘ 
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| 
| 
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2 future sost wages is inappropriate. 
3 TIE COURT: What do’ you say to that, Mr. Sergi? 
4 MR. TESTA: As a matter of fact, if I may say 
5 a eo ; 
something, youx Wonor -- 
. Ti COURT: Can we tale one thing at a time? 
7 ‘ P , 
He said something and I asked Mr. sergi to reply. Would 
8 : 
you please let him reply. 
9 
MR. TESTA: I'm sorry. 
10 : 
THE COURT: What about that? 
ll it 
MR. SERGI: We do have the expectation of 
12 
work expectancy, your ionor, but as your Ilonor does 
13 ‘ : : . 
i instruct the jury that that is solely a guideline,not 
14 : bat 
necessarily that he will quit working at that particular 
; ; 
time. 
16 * . 
TIN COURT: What did he say about working 
17 ; 
beyond this time, do you remember? 
18 
MR. SERGI: Yes. Mr. King said he would 
19 ; 
have worked except for the condition of his knee. He 
20 
would have worked beyond 64, 65 or 66. That's my 
21 : 
understanding. 
05 - THE COURT: That's my recollection of the 
23 ‘ j 
testimony. 
2A ” 
MR. SERGI: Now it becomes a question for 
25 s ‘ 


the jury to aecide whether he cole hare continued if i 
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condition of his les and for how long. 
COURT: Do you have something, Mr. Testa? 
MR. TSSOTA: Yes, your Sonor. Whe law in this 
Cvnningham case is, i longshoreman 


expectancy is to 65, your ionor, in 


i will give your Menor the citatic This 


“3s SKeld ina Longshore: 


a lonyshoreman? 
] 


MR. SERGI: . ie is a marine carpenter, your 


me thing. 
harvor worker. 
We have to put in there’ -- we 


have to tell the jury what his wock life expectancy 


is in the ert. 


He already passed it. He is up to 


your tionor, and tlie. law in this circuit oad 

Tile COURT: Ue it? 

HR. MOLAUPiTZ: S4, your Honor. 

MR. TESTA: He quit at age 64 in 1972, "when 
WAS so at the most he would have had one “year of 


work expectancy and I don't think the jury ‘ean 'go beyond 


2 
* 
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chat and If don'* think they should be permitted to. 

MR. SERGI: Your Honor, I think it's a question 
of fact depending upon conditions. In aifferent 
occupations -- of course we all understand that -- 


mm COURT: It's a guide. They are not bound 


Is there anything else? 
All right. 


MOLANP! Not oa the first one, your 


COURT: } Ye. second clai.a? 
MOLANP (TZ: Yes, your tlonor. 
Tig COURT: I expect you will ask the same 

question with respect to Court Carpentry, except it 
will say Court Carpentry instead of stevedore in that 
question. It would say @id tne Court cusaantey preach 
its implied warranty of workman-Lixe performance in lashing 
the steel beams instead of in loading, but otherwise it 
would be thesame question excepse it would relate to 
Court Carpentry and it would’ say, "In lashing the steel 


beams." 


Do you have something to say about those? 


(MR. MOLANPITY: Yes, your Honor. I would submit 


that if the jury in answering the first set of questions... 


4 
‘ 
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i 
2 olds the vessel-owner liable for unscaworthiness and that 
3 said unseaworthiness was the proximate cause of injuries | 
, 4 in damage to the plaintiff, then it follows as a matter 
5 of law that the stevedore is liable in indemnity because : 
{ 
6 its the party that createc the condition which the 
7 jary found to be unseaworthy. 
3 | 
Tum COURT: You mean you would move for a 
9 ar f : ‘ ; oye , 
directed verdict against tne stevedore at that point, 
” is that it? 
ll ay * T > 7g, — 
IR HMOLAMPIIY : Yese 
12 s pe an ‘ 
THE COURT: I wouldn't have to send that 
13 : 
to the jury? 
14 ; 
MR. MOLANPIIY: Correct, your Honor. eal 
15 r- : 
MR. HOCKETT: If the Court please, I think 
16 . ' ot Pe ; 
the jury can certainly find that the sow was correct, 
17 if : 
but that the method and operation on the part of the 
18 a a : Bp 
co-third-party defenaant created an unseaworthy condition 
19 | : eee 
independent, quite independent of anything that the stevedore 
20 2 
did. 
21 
THE COURT:. I guess that's true. 
2 
©. All right, anything else on these questions? 
MR. MOLANPHY: Yes, and I would make the same’ 
2A a oe 
application with respect to the proposed interrogatory’ 
25 eae 
concerning Court Cirpentry; that should the jury find 
Sipe Oe ae ; SOUTHERN DISTRICT COURT REPORTERS, U.S, couatnouse —«.'' 4 / 
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affirmatively on the issue of contributory 
negligence, there would be then no question to submit to 
the jury concerning Court Carpentry since that 
Darey: = 
COURT: The same answer appliesr- 
MOLANPITY: ‘Your Nonor, now for the 

completion -- 

Tis COURT:-as with respect to the stevedore. 

MR. MOLANPHY: For the completion of my 
record, I would like to now renew all the motions : 
‘that I made with respect to the plaintiff's case, also 
for a directed verdict against the plaintiff on the 
g rounds that the weight of the credible evidence ‘is to 
the effect that no unseaworthy condition existed aboard 
the vessel. 

THE COURT: All those nikionn ant ‘dinied: | 

MR. MOLANPHY: I would like then to move for 
a directed verdict against the third-party defendant 
stevedore on the grounds that should the jury decide. 
that there is an unseaworthy condition it could only.» 
have come about through the efforts of the stevedore | 
in the manner in which it stowed this cargo. 


‘?uE COURT: Let's wait and see what the jury 


Sen. c just-ruled. on eNat.- ik Brine t 
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poes anybody else want to make a motion at 
the close of the entire case for the record? 

MR. HOCKET?T: Merely for the record, your 
Iflonor, I would join with Nr. Molanphy's first motion. 
Cartainly not the one with, the directed verdict against 
the third-party defendant, ~ut the motion directed against 
the plaintiff's case. 

i would also at this time wish to cede my 
motion with respect to the competency of the 
testimony of the carpenter foreman. 

tts COURT: The record is clear as to that. 
Just renew your motions. 

MR. HOCKETT: And that as a result of i 
admitting this particular evidence as expert proof that 
t his defendant, third-party defendant has been 
irrevocably prejudiced and would therefore call for a 
mistrial on the basis of the admission of that particular 
testimony. 

THE COURT: DO \ have any motions? 

MR. TESTA: yes, your fionor. [I would 1ike to 
renew my motion to dismiss the ‘asinine for all the | 
reasons set forth in my original motion without s 
restating them at this time and also venew wy motion : 


to dismiss the third-party complaint fora directed verdict 


os 
‘ i 
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in favor of Court Carpentry for all the reasons set forth 
in my cciginal motion to dismiss that complaint. 

{um COURT: All right, motion denied. 

GI: Your tionor, for the record on behalf 
of the plaintiff I move for a directed verdict because the 
testimony and the evidence is overwhelming in that 
there was a space into which the plaintifcé stepped and 
that the area was not reasonably safe and, therefore, 
the vessel was unseaworthy and the plaintiff is entitled 
to a directed verdict. 

Vite COURT: Denied. 

v 

HR. SERGI: I make a further motion, your 
Yonor, that the allegation of contributory negligence 
that was made by the defendant shipowner here and it 
being the burden of the defendant SW ae tal to offer 
proof that the plaintiff was contributorily negligent, 
having offered no proof whatsoever has failed in its 
burden to prove that the plaintiff was contributorily 
negligent and, therefore, I ask the Court to hold 
as a matter of law that the plaintiff, Jackson King, | 
was not contributorily negligent in the happening of this 
accident. 4 


TI COURT:- Denied. 


un. MOLANPHY: Your lonor, -may I include amon 


’ ay TE 

' a.* . we ' ‘ 
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mins COURT: {I thought we went over that 


before. 
* 


er stAT A*tD TT. 
Piave MOLAN Pas 3 


to make, your lHonor. 
~~ 


SIE COURT: 


suggested that you were entitlJd to a directed verdict 


if the jury found for tie plaintiff here. 


third-party defendant Court Carpentry? 


that the one you made awhile ago? 


MR. MOLANPIY: I ma 


Honor, with respect to the question asked of us whether 
we had any comments to make on the form of the questions. 


I don't think I phrased it in the form of a motion for 


a directed verdict. 


TIE COURT: All right, you can phrase it that 


way and it's denied. 


d 


e thos 


MR. MOLANPITY: Thank you, 


MR. TESTA: Your Honor, may I be heard with 


3 


7 


my motions one for a directe? verdict ayainst the 


Tnaat's the one I never got 


I thought we did when you 


remarks, 


respect to these interrogatories at this point? 


simply like to state on the record that the 


interrogatories your Honor proposes to address in 
connection with the shipowner's third-party action 


against my client should properly read, “Has the defendan 


+ 
¢ 
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2 


chipowner established its claim that Court Carpentry 


ee eT 


breached its warranty of workmanlike performance of the 
marine lashing operation and that this breech of 
warranty was the preximate cause of plaintiff's 


accident?" : 


| 


Tile COURT: You said that before. 

“R. TESTA: I know. I am respectfully asking 
your Honor to submit an interrogatory -- one 
interroaatory in that form with respect to the shipowner' 
claim for indemnity against my client. 

I am also asking your Honor to submit a 
urther interrogatory to read, “Did any conduct of 


he defendant Hansa Line prevent the shipowner from 


ct 


recovering indemnity from Court Carpentry and 
Macine Cont :icting Company?” 

Because I think the jury is properly 
entitled to make a ruling or a decision in connection 
with conduct precluding indemnity. 

TE COURT: What conduct do you have in 
mind? Is that an issuc in this case? 

MR. TESTA: Yes, it certainly is an issue 
in this case because if the i heedlaiists had inspected after 


the stevedore put these beams in there; if they had gone 


down there and inspected and found this space that would 


SOUTHERN DISTRICT COURT pai or U.S. COURTHOUSE 
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have been the end of it right there, the accident never 
have happened because our men never would have gone 


I say that that's conduct precluding 
indemnity, that they had an obligation to inspect after 
the stevedores put the beams in the hold and before Court 
Carpentry's men went down to Co the lashing. 
fm COURT: No, I aiready ruled against that 


eeryy 


That may be but I think it's an 


TAO ™ 
TESTA: 


ntitled to go to the jury. 


issue 
n the record. It's denied. 


your lionor.e 


PATI AW “e 
Alo aens L 


NR. MOLANPIY: Your Honor, are we 
on all claims at the same time? 


summing up 


ory t 


interrogator hac = gave you on the 


except for the 


~ 


typographical error and the first page. 


Sentlemen, Zi was going to tell you what I 


to charge the jury so .'ou can be guided in 


your summations. 
I am goirg to cherge tiie jury on the 


plaintilé's burden of proof, credibility of witnesses and 
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the doctrine of unseaworthiness. { wili charge on 
on what constitutes 
ee Pers o . ° ry . 
UNSGAWOLrCNiNess. ssumotion of risk; ‘that 1s -nat he ders 
got assure > risk fox even obvious Ganvers or conditions. 
Protimate cause. Contribusory negligence and dangers, 


including discounting any award cor future pain and 


or fucure loss of wages to his present value. 


to the vessel-owner's claim offe 
stevecore I will charge the jury -on the 
implied warranty of workman-Like performance 
the Courte Carpentry Company. 
we take a five-minute 
break beforelkcinging the jury in. iy 
SERGI: Your fonor, does your Honor 
expect to charge pretty much the same charge that 
your ilonor charge: i prior trial except for the 
negligence? 
Tiiz COURT: No, I have gone and revised that 
because the last charge included negligence and so forth. 
my Charge is the same as last 
een completely revised. 
is because in your last 
charge your Nonor made a statement in your ch re, 7 to the 


jury as follows: 
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of this case and some ofit is conflicting." 


2 2 "you have heard testimony on both sides 


4 Wow, L object to the Court using a conclusion 
5 | that the tastimony was conflicting. Tf would rather 
6 | the jury decide whether the testimony was conflicting or 
7 | not. So if your wonor is going to charge that, I would 
8 | like to -- 
9 mm COURT: You don't know of any conflicting 
10 testimony here? 
ll “WR. SERGI: Not that I know of, and if there 
12 was I think the jury is to make a Setermination whether 
13 there was any conflicting testimony rather than the 
4 Court telling them that there was conflicting testimony. 
15 It's a question of whether he stated one thing in his. 
16 EBT. anc whether he stated another in the testimony. x 
W7 think it's for the jury. 
18 Tm COURT: Didn't we have ir. Molanphy 
19 read something which was conflicting with his 
2 “0 testimony? Is that so, Mr. Molanphy? 
21 MR. MOTANPIIY: ‘Yes, your Honor. 
/ 22 rn: rnp ee, ee | ; 
i) Tle COURT: The last time you read from 
oa 2 his EBT he said he walked down and he was looking -- did: 
2A you read that? | 
MR. MOLANPHY: Yes, your lignor. «> 
ee as OR 
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2 MR. SERGI: I know what he read, your Honor, 
3 | and the problem is this. In my opinion what he read was 
y 4 not conflicting with the testimony as given here. Now, 


whac I am suggesting is instead of adding to the defendant’ 


on 


6 position by stating to the jury that in the Court's opinion 


7 it was conflicting, I think it's for the jury to decide 
8 whether it was conflicting. 
4 ) Tz COURT: All right, I will tell them if 
10 they find any conflicting evidence they have to resolve 
il it. 
12 MR. TESTA: If your ilonor please may I respect-| ; 
13 fully call your Monor's attention to Rule 51 of the Rules . 
14 of Civil Procedure which requires that the Court shall infor 
15 counsel of its proposed action upon their request to charge]: 
16 prior to their arguments. 
be Tue COURT: Did you hand up any 
B requests to charge? 
9 MR. TESTA: Yes, I did, your Honor. 
_ THE COURT: I thought I was doing that in 
1 ; 7 ‘ 
. telling you what I was going to charge. 
ie 22 > 
© MR. TESTA: No, I think the rule says that 
_ 23 FES. 
: the Court shall inform counsel of its proposed action | 
2A : 3 
upon -- 
25 


THE COURT: i will go over yours and let you . 
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5 {iis COURT: Yes. 
6 (Recess.) 
7 (Jury not present.) 
8 IE COURT: All right, I will go over yours 
9 nov, Mr. Testa. 
10 The following are accepted in substance: 
u Be a Re Ga Me ok Re ee eee 13;:. 14, 25. 
12 = don't think we have the temporarily unsafe 
13 condition here, do we? 
” MR. TESTA: It might be considered a temporarily 
% unsafe condition, your Honor, this space. I dn't think 
* it was a permanent condition. 
17 
TinzZ COURT: That's an incomplete statement 
18 a Ree wnt ' . 
of law in any event. Trat’s rejected. 
1 : ; 
. 17 is accepted in substance. 
Pp 
20 ‘ 
MR. TESA: 17 is granted, your Honor? 
21 
Ting COURT: Well, as I told you, what I 
Y 
ve ; ; arcing 
am going to charge is that the plaintiff does not assume 
23 , 
even the risk of obvious dangers. 
2A 
Now, that's the usual charge I guess that we 
2 


gve that I had reference to, that in every occupation aboard 
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ship there are some inherrent and unavoidable dangers. 
Are you familiar with that? 

Are you granting or denying my 17, 
your lionor? 

Ti COURT: It's denied. What you are 
suggesting I gather is that I charge that he accepts 
ordinary risks of his occupation without explaining that 
he does not assume the risk of even obvious dangers. S90 
that's denied. 

18, 19 and 20 relating to negligence, which I 
gather we don't have any more. 

MR. TESTA: That's correct. 


THE COURT: The same thing with 21, 22, 23, 24 


~ 
and 25. 26 is accepted in substance. 27, 28, 29... 3a te 


rejected. 
Exception. 
ch 
Exception. 
Let's see, the next is 32. 
Accepted in substance. 33 is rejected. 
TESTA: - Sucoptdou. 
34 is rejected. 
TESTA: Exception. 
cokes 35 is cs peta 
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} 
: 
j ‘ 
gM! 
2 | Br. TESTS Bx«<c ipcion.e | 
| 
3 | Miz COURT: xO 2S rejected. | i 
| 
. | 
4 MR. TESTA: Hircepcion. | 
5 | TIImR COURT: 37 is rejected. 
6 MR. TESTA: Exception. 
~ 
7 MIR COURT: 338 is rejected. 
| 
8 | MR. TESTA: Exception. 
9 ™rs COURT: 239 is accented in substance. 


10 40 is accepted in substance. 41 is accepted in substance. 


44 rejected. 


12 ER. FTESTAS bxcaption. 


Would your ilonor mark my requests 


record. 


as a Court's Exhibit, please, for the 


ar 


aCSe 


it marked, Court's 


Yes. 
xhibit l marked for identification.) 
TIE COURT: Bring in the jury. 


(Sury present.) 


Tile COURT: Mr. Molanphy, are you ready 


to proceed? 


gz & B SB 


MR. MOLANPITY: I believe Mr. Testa goes first. 


Cd 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE © 
FO. ey (oNAeF NEWYORK NY. CO 77-4580 


e: Hey ; CE ; ABR Bier Ete S bens oo ay KG 


1 COURTs. . 2 i -. Mr. Testa. 


Sergi, Mr. Molanphy, Mr. Hocke 


ct 


* 


md ladies and gentlemen of che jury: 
We have now arrived at that part in the lawsui 
where we lawyers are allowed to deliver what are known 


as summations and in which we are permitted to comment 


el ene 


upon the evidence and to give you our views as to what we 
think the evidence in this case shows. 
Yow, you will recall at the outset of this 
case we spoke to you in a certain order and now we 
are speaking to you in the reverse order and that is 
4 
pecause the plaintiff, Mr. Jackson Wing, has the burden 


of proof in what I described to you, ladies and 


gentlemen, in my opening as action number one. He’ 


has the burden of proving that the vessel in this case, 


the Trautenfels, was unseaworthy and that that 
unseavorthiness was the proximate cause of his 
accident and the injuries which he sustained for which he 
is seeking a verdict atyour hands. 
Now, that's the only issue in case number one. 

As you know, there is no question of negligence being 
submitted to you. There is only one issue 

's case against the shipowner, and 


whether or not the vessel was seaworthye 
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{ 
"Mow, Judge Motley will give you a definition 


of seavorthiness in her charge and I am not going to charge 

any further upon that, that's the function of the Court 

to tell you what the la is with respect to seavorthiness, 
' 


but that's the issue and Mx. King had the burden of proof 


on this. We has the burden of proving to your satisfactiagn 


iness was the proximate cause of this accident. 

Wow, what proof was offered on behalf of 
Mr. King on the question of unseaworthiness of this 
vessel? Tirst there was his own testimony. Now, you 
will recall that Mr. ving: testified that he went aboard 

~ 

this ship on June i8, 1968, at which tine he was .* 
60 years old. le was born April 2, 1908. He said 
that he was sent down into this hold -- first he was sent 
into the number l hatch where he @id some lashing work 
and then he was sent into the number 4 hatch to do 
some lashing work. 

Now, I just want to remind you as I said 
in my opening statement to you, there are three, really 
three separate actions here. This is action number one. 
Action number two is the action by the shipowner against 
IvO, tre weckctes client here, to recover indemnity from 
them, because they did the loading work. ITC put the steel 
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beams ir t Nateh and created this space which the 
plaintiff says rendered the ship unseaworthy. That's 
action number two. j 
Action number three is the action by the 

shinowner in this case against my client, Court Carpentry, 
in whnich he is saying that we did something wrong here; 
that we d perform the murine lashing anJ carpentry 
services. in a workman-like manner and, cherefore, if you 


and gentlemen dacid2 to ‘xing in a verdict in fave 


rcory outset our 
position is t: is not entiitsca to get any money 
that you may award Mr. ling as against the shipowner back 
alient because it's our position that we did 
the warine lashing services and carpentry 
‘>. a worliman-like mannec. Thet was our 
come aboard 
chis chip and do this sage o£ the steel beams. 
Mhat was dene by I ur-sole 3c ‘nition in this case wa 
to perform che me é ; .ad carpentry services in 


a workman-Like manner and I say to you we did perform 
bP 


in 2 workman-like manner. 


There is aot one sired of evidence in this 


case whieh woulda indicate thac Court Carpentry did not 
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workmin-Lixe manner. Uothing. Wo witness testified that 


* 


— 


inyvthing wrong as fc 6 warine, lashing and 


—~S- 


rene2, ant that's all we did on the 


we did anything 


EE 


-s the marine lashing and cacpentry 


ict. These were 


I 


a ere Se a eT SY 


There was a 
International 
Company's hatch boss. Me t say that we 
lid anything wrong as far as the mirine lashing is 
cencerned or the 
of his statement 


sea beams into this number + hatch and that there 


space there; that he tried to put them as close 


together as he could, »ut nevertheless there was a space 
of some three to four inches. ‘That was his testimony. 


I say to you again there was not one word 


- 


of testimony fron stand that my client 


Court Carpentry failed to perform the marine lashing 
services or the marine carpentry services in a 
workman-like manner. So there is a complete failure of 


r .' 
proof there. 


' 
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tow, taking action number 1 on the question of 
unseaworthiness. what was the proot that was offered on 
behalf of Mr. Hing thac tnis vessel was ungeaworthy? 
whe only testimony here ig that there was 4 space; that 
he went cown into this haten and his foot went into a space 
hetwean che Hecans. fhac's ail. Wobody goc on the witness 
stand and snid there was anything wrong with that, that it 
was dang@2rous OF improper OF unsafe. Mothing. Not one 
witness said that there was anything wrong with beams 
peing stowed with a spacce 

So all you have in this case on the 
question cE ohether or not tnis vessel was unseaworthy 
‘s Mr. King’s statement that his foot went into a 
space between two beams. 

Mot one word by any witness that that's an 
unsafe place to work, animprope* storage condition, an 
wanna concition of any xind. Wow, remember that 
Mr. King has the burden of proving that his condition 
was unsafe, was defective, was improper. not just that 
there was a space there, and I say to you, ladies and 


gentlemen, that all he proved in this case was that there 


was a space there and his foot went into ite 
Phere isn't one shred of testimony in this 


case that there was anything wrong with that, that it was 


j 


SOUTHERN pisi RicT COURT REPORTERS, u.5. COURTHOUSE 
rourty wane new vyonr NY CoO 7 asan 


EN 4055 A AE CT ay 
mY Hae 


10 


11 


12 
13 
14 
15 

‘16 

“17 

18 


19 


a 


RG 


I RT Te Oe Ta ee hs ual nai ded dannii eliibchd 


pa 386 é 369 
improper or an unsafe pla » work or a defective conditio 
of any kind. 

So I say that he has not sustained his 
Durden of proof which he muse sustain in order to get a 
verdict at your hands that this vessel was unseaworthy 
in any manner, shape or foria. bite auletti testified that 
‘Ne was the carpenter forema:: Sn ce day this accident 
happened. He said he looked into that hatch. He didn't 
see anything wrong there. il¢ didn't see any space. Bear 
in mind that his duty and obligation was werely to make a 
cursory inspection. fie caine aboard as a carpenter foreman. 
It was not his joh to go and scarch out this ship and look 


in every nook and cranny to see if there was something 
wrong anyplace. All he had ‘to do was make a cursory 
inspection, look into that hatch and if it looked all 
right he was perfectly justified in sending his men, Go0e 
there and he @id that. iie looked into that hatch and 
he didn't see anythino wrong with it. 

As 2 matter of fact, he said tnat the hatch 


boked perfectly safe to him or he wouldn't have sent the 


mo 
ae 
I 
men down into that hatch. }1i? would not have sent 
i ‘ } 
Mr. King in if he thought for a moment there was anything 


? ‘ 
5 


unsafe or improper about it. So he complied with his 


duty, and that was his duty, to wake a cursory inspection 


: . ‘ : y ° : 
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before sending the men down “here. fie did say that he 


Saw a space there afterwards, acter the accident happened, 
but he said on two or three occasions, on cross exam- 
ination by Hr. Hockett and on cross examination by me, 
that there was nothing unusual about such a space. Wot 
only did he say it once, but he said it several 

times, that he saw spaces Like that many times and it was 
perfectly proper and customary and there was nothing 
unusual about that . So that aot only do we not have any 
testimony in the plaintiff's case to the effect that 
there was anything improper or dangerous about this 
conlition, but to the contrary, we have testimony by 


plaintiff's own witness that there was nothing unusual 


ox improper or dangerous apout having a space between 
beams that are stowed in the hold of a ship. 

Now, you have to remember as ae pointed out 
to you that the hold of the ship is about the size of this 
room. The beams are pretty long. They are anywhere from 
40 to 50 feet long. ‘They were put in there by a crane 
md they were lowered down -- this is not done manually. 
They were lowered Bow: by a crane that had a boom and 
falls and they were put down into place that way. 

when Mr. King finally a@id go down into that 


hold his job was to do the lashing. After the booms are 
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in by che ctevedore, the lashers go in there 
to lash. You will recall that inr. Auletti said that 
first they lashed and then after they get through with 
all the lashing operations, if there is any space left 
then they take lumber, a 446 piece of lumber and chocked 
it. Chocking mean. chey take a pioce of lumber and 
put it crosswise Betwacn the beams if there is any space 
to kecp them from moving evound. ‘It does not mean 
that they filled up the space. ney never fill up the 
space, they just chock the space so that the beams 
remain etationary and they Son't swing around during the 
course of a voyag?. That was the obligation of my 
client after the beams had been stowed, to lash cee eS 
We never got to the point of chocking because 
iir.King went down to do the lashing first and he never 
got «> do any lashing either bec. ise you will recall 


that his testimony was that 4e went down to the 


forward end of the number 4 hatch and came down onto the 


beams themselves. Me said there was a five-foot walkway 
there and there was nothing wrong with this cE at the 
point where he came down, which was at the forward end. 
There were no spaces there. Ie said so in his 
direct cestimony. 

Me gaid where he stepped off the cases these 
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H-beams were all right; nat ne didn't see any 
spaces where he wis walking. fle said he had no 


trouble walking down this three-foot aisle from one end 
to the other. It was only when he got to the other end, 
which was the after end or the back of the hatch, that 
he made a turn. to the right and at that point when he 
made a turn to the right he said he stepped into a 
space which he never saw at any time. His testimony 
was that he never saw the space before he stepped into 
it and he never saw it after he stepped into it. 

Mow, you Gon't have to rely on my 
recollection of what the witness said. It's your recolle 
ection that governs. I mean, I wrote down what they 
said because I don't rely upon ny recollection, but this 
is only my recollection of what Mr. King se .d. So he 
never got to do any lashing. He never jin the ssaes 
that he stanoed into at any time. 

Now, I know there is going to be a lot of 
talk about contributory nealigence after I sit down. 
You’ are going to hear from Mr. Hockett and 
Mr.Molanphy and they are going to tell you all about 
contributory negligence. They are qoing to pies FA 
was his own fault, bat I say to you there was no 
contributory negligence in kpis case. . Mr. Ning did not ” 


1 


¢ 


» 
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deliberately step into a space. te wouldn't have stepped 
in et. BE ae Knee jt was there, tnat was obvious. He did 
not know it was this and tnis is noc out in the main 
deck in »road daylight, this is down in the lower ‘tween 
Jock, which is some 12 feet below the main deck. 


Cirg 


Noledy wants co nurt themselves and I say 


‘Me didn't ‘now it was there and:-his testimony is that 


be uever saw it either before the accident happened 
or after it happened. So I say there was no 
eontribucory ncyligence in this case and I ask you to 
ring in 2 finding co that esl 
You will be given scmie questions at the 


es 


end to answer and I ask you to find that there was no 


contributory negligence on the sart of Mr. King. However, 


thie question still remains oO 


unscawoxthiness oa the part of the vessel-owner. It*s | 


not just a question of contributory negligence, 

tre Ming mast first srove that khis space which 

ha says wae ther? ond which he says he stepped into made 
this vessel un .eaworthy. That's the question for you 
Ladies and gentlemen todecide. mo 


ou, IT say co you chase on the testimony in 


we 
3 
o 

> 
> 


4 
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Ganygexrous conditton or an t to work. Wowever, 


submitted to you to determine. 


the question is going to ba 
Yew, iz you Zing th.t that space was a defective 


or dangerous condition or dij constitute an unsafe place 


rk and you decide to uring in a verdict in favor 


to 

of itr. KMiag against tie sitecaceca Sear in mind that 

that soace was created by Interuational ‘terminal 
i} Llient 


Ve, noc by my client. 


is. Court 


Operating 
the 


Carpentry in this c had nothing to do with 
these had nothing to do with the 
iz you do de in favor of 


he shinowner, that wuld only be 


because of something that ITO did in creating a space whic 


vessel unseaworthy. 


you might find made this 

As far as my client is concerned, as I said 

before ; 1y warranty of workman-Like 
Client. We didn't create 


performance on 
that space. 


this space and we are not responsible for 
a matter t co or fail to do anything, 
or contributed to Mr. King‘s 


accident any manner, snape or corm. 
I indicated to you at the beginning of 


chink we should be in this 


tie end and ask you to let: 


- 


and I would enme back at 


this case thot I dién't 
cas 
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reasons wiy I think you should let 


chis Odviously if 


eae , 
CaS. 


into which Mr. Kin 
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not be our fault. We 


do anything that would make 


. 


this is 
be unscaworthy, 
phase, 
that anybody else 
vessel unseaworthy. The 
is that there was a spac 
that space made the vess 
we are not responsible ¢£ 
the 


that space. ITO put 


created.tiie space there, 
only be held responsibie 
we didn't do anything in 


manner, shape or form ca 


= 


of Mr.King’s accident. 


Basically this 


Case. 


if anybody here, for Mr. 


for himseli? It's a que 
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and at this point fT an giving you 


my client out of 


—— 


client did not create the 


y stepped, obviously it could 


not do this and we aid not 


the ship unseaworthy in the 


the only way the ship can be 


this -case, is hecause of this 


testimony in the case 


which would make this 


onlv testimony in 


VI 
4 


» there and if you decide that 


el unseaworthy, I say to you 


or that because we didn't create 


Scams in there and if they 
chat's not our fault. We can 


cor something that we did and 


cthis case which would in any 


use or contribute to the happening 


is not a difficult 


It's a question of responsibility, who was responsible. 


King's uccident, or is he responsill: 


stion that you hiave fo decide. 


‘ 
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neciteat. The question is is anybody 
responsible for it, anl if so, who is responsible for it. 
gho created the condition which caused his accident. 
you have certain guidelines here. You heard 

the testimony of the witnesses. You neard lr. King. 
You heard tr. Auletti. You heard Mr. Pinto by 
deposition. That's all you have to go by.’ On the 
qucstion of Liability, it’s a very simple matter. AS 
i sce it, the fact that a space was there did not make 
this vessel unseaworthy and in the absence that any proof 
that that space constituted a dangerous, defective 
condition or an unsafe place to work, there has been a 
failure of proof by the plaintiff on the first action. 

On the second action you have to decide the 
ease of the shipowner against ITO and the shipowner 
against my client. These are all going to be submitted 
to you. Not all at the same time, but in’stages. I have 
indicated to you why I think the shipowner is not 
entitled to indemnity from my client, and I don't think - 
I have to p'rsue that any furthes. I think it's 
quite obvious, that if we didn't do anything to cause 


this accident we are not responsible for it. They are 


not entitled towget back any money that you may award 


> 


Mr. Xing as against the shipowner. 
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will speak for his client and itr. Molanphy will speak for 


the 


position is in this case. 


decide you are going to award lr. ing some damages, 


then the question is what are the Camages in this case. 


collects social secu. sty, so he is already beyond that 


point now. But he did say that this accident Re 


seve 
back to work for awhile and then couldn't make it and he 
trie 
he couldn'c make it, and then he eventually decided that 
he couldn't work any more, but the significant thing 
involved here is that no doctor told him that he couldn't 
work any more as a marine lasner. ie just decided that 


he didn't want to work any more. RAs gh 7s 


ened in 1968 and that he tried to go back to work 


' - . 
happ 


394: if 


i am only talking about my client. Mr. Hockett 


shipowner, but T am yust trying to tell you what my 


iow, Lf we get to the point to damages if you 


Mow, there is no question that Mr. King 


60 years old at the time that this accident happened 


is 66 today. He is beyond the point of work expectancy. 


average man works to age 65 and after that retires and 


val times. After about three months he tried to go 


d to go back to work several other times. too, and 


At that point he was aye 64. A lot of: 


eovle at age 64 Gon't feel like workin ‘either, which is 
peo} 5) 
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understandable. Dut Dr. David sinith came in here, 

saw Dr. Smith ana soserved his demeanor on the 

stana I am sure saw Mx. King on three separate 
occasions. we saw him for the express purpose of coming ° 
to Court and testifying that Mr. King had a permanent 
condition of the leit knee. That's the only reason he 
examined Mr. Ming. Me didn't give him any treatment. ° 

tle Gida't even recommend any treaunent to Mr. King. He 


camc here for the sole purpase of this litigation and to 


tell you that Mr. King can't do any work involving climbing 


‘fou will recall thai went over the question 
of the operation with hin, the’ operation that % 
Dr. Tagliagambe performed. MWe said that Dr. Tag liagambe 

a good job, that he performed the operation correctly. 
That it's medically and surgically devant; te agreed 
with me also that this is an operation that many atlethes 

It's a knee condition and most ball players get 
this injury. It affects the cartilage of the knee and 
they have it removed and they ‘on right on playing ball. 
o£ these are young jan aod Mx. King is 


older man, but he agreed with me that in the majority 


the cases that after an overation of this kind the men 


go back to work. 
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In this particular case lir.“ing chose 


ancy cmegeeneanan te 


not to go back to work, but not because any doctor told 
‘ 


him that he couldn't. Tha. was his own voluntary choice. 


ne 


Mow, this is what you have to take into 


consideration. There is no question that he had an accide t.| 
There is no question thit he had an injury. There is no 
question “hat he had an operation. but the question is 
ts ic somebody's fault, first of all. If you decide 
first instance that the vessel was not unseaworthy, 
then you don't have to go to the question of damages 

rv 8 
because befor? you can award Mr. King ang money damages 
you must first decide chat this vessel was unseaworthy 
an2 that somebody is responsible for this accident, 


because if this vessel was not unseaworthy and nobody was 


responsible for this accident, it doesn't make any 


eceeeeeenerenrs seer EC OE ETE 


difference what kind of an injury he had, he is not.entitl 


to a verdict at your hands. 


Now, if you get to that point, though, and 
you decide that he is entitled to damages, then IT aaa 
you to take into consideration that we are only talking 
about a few years ago. We are talking about the years 
between when this accident happened in 1968 a cee he 
decided to retire two years later. We are not talking 


about projected damages way into the future here. We are 
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not talking about lost earnings until he arrives at 
the age of 99 or pain and suffering or anything else. 
We are talking about a faw years here and this is what 
your thinking should narrow in on. had a few years 
disability. He had an operation. The question is whether 
he can work or not. So I want you to take all these 
things into consideration when you go into the jury room 
first of all whether: you think that the vessel 
was unseavorthy; whether you think that this space on 
made this vessel unseaworthy, created a dangerou 
unsafe condition and whether ‘chat w 
accident and a W are the 
damages, what are we talking about? We are talking about 
a knee injury with an operation and a few years of 
disability. We are not talking a »,ouvt a tremendous period 
of disrbility here. 
Beyond all that if you Go get past. that 
ne is 
again that the shipowner is not 
fxom my client because 
not responsible foc the condition which caused 


did serform the marine lashing services 


tn a worlmun-Like manner and if you do get to the point 


where you award damages to tir. Ming, I say that the ship- 
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Lc ow my Licne 


dict in fuvor oc wy 


Mr. Mockett. 


TOyeryrw 


lik. HOCKETT: If it please the Court, 


a nl 


. Yesta, tir. wolanphy, madam forelady, ladies 


a 


of the jury: 


sean toe tas 


tir. festa did a pretty good job of summing 


thea factual aspects of this case and I am 
i will not be too repetitious as to what has 
to try. The testimony 
from the witnesses on the stand are fairly fresh in your 


the facts of the case I think are fairly 


{ would like at the outset to thank you 


all for lsitening attentively and for your patience in 


the number of occasions when you were sent out of the 
courtroom. I can understand that probably is a trying 
situation. 

But. to get to the point which I feel is 
germane in this particular case, and that is the testimony 


“ 


of theone man who r7ally had any knowledge, alleged 
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knowLedo in the type of operation which the plaintiff, 


ne mi athena ca Ne OE 


‘Jackson O, King, was engaged in, that's ship's carpentry, 
lashing, chocking, or the area of ship's work that involvec 
cardao operations after the ship has in fact been loaded 
by stevedores. 

You understand the stevedore, ITO, International 
ferminal Operating Company, if you will, did the 
loading. ‘They are the ones who take the cargo from the 
dock and actually,physically place it on the ship. 
In this case we are talking about I-beams and mention 
was made of booms that were sitting on top of I-beams. 
that had been completed to the extent that the longshoye- 
could complete it when thelashers cae aboard.» 
Now, you have to understand that the 
loading operationisdone in several steps and the actual 
physical loading of the cargo and then what comes after, - 
the lashing or making sure that the cargo does not shift 
when it's at high sea, to which is included chocking 
and operations like this. So at the’ time we are talking 
of now when Mr. King went down into the number 4 hatch to 
perform his function, and it has been already alluded to, 


the stevedores,had actually completed the loading of the 


I-beams. 


They do not, incidentally, parenthetically, 


; : 
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Jo the work together. One comes down first, does 
their job, and then the lashers come down and do their 
job. : 

Now, getting back to what I feel is the 
significance of Mr. Auletti's testimony. Mr. Auletti, 
you will remember, is the foreman of the group of men 
who was collectively called lashers and as foreman he 
has a number of years of experience in lashing and in 


chocking. There is no testimony that he has any 


experience whatever in longshoring or that aspect of 


the loading of a ship, the actual physical pu ting of carg 
on the ship, but lashing I think we can all concede he 
has knowledge of, having worked in the trade for , 
some 20 or more years. 


Now, when he sent his men down to work on the 


day in question he made the cursory inspection that 


Mr. Testa alluded to and felt from his experience that the 
stow, the iron beams, was proper and it was okay to let — 
his men go down and work. Then he let his men go down 
and work because he found nothing wrong at this point, 

In testifying on the stand yesterday Mr. Auletti indicated 
that it was not uncommon, in fact it was a customary ; 


occurrence to faad gaps and holes in the stowed cargo. 


This is part of the nature of the work.. As a matte: of 
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fact, the lashers go down and part of their function is 


to plug up these holes with chocking, putting pieces of wopd 


in between the gaps in tne cargo to make sure that they | 


don't shift. 

Now, what's the significance? The significanc 
I think is fairly clear. It's elear enough. Part of 
the functions of the lashers is to do the work of 
chocking these I-bemas in this ‘case where they find 
occasional gaps between the two beams, two or three 
beams. 

So it's an exoected -- it's a normal procedur 
It's something that Mr. Auletti is aware of and it's 
something I am sure that lashers, Mr. King included, 
were or should have been aware of. It's part of their jo 
to fill in these gaps. is is a normal operation 
involving the cargo operation of the ship was testified 
to tine Mr. Auletti. 

Now, it's important in that the plaintiff 
has claimed that the presence of these gaps, Or one gap 
only, really, rendered the ship liable to the plaintiff i 
unseavorthiness, which the Judge will explain to you. 

Now, if this were so, every time there was a 
gap between the cargo down in the hold of a ship you have 
an unseaworthy condition. f svhmit to. you that it's 
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2 | unreasonable and it's certainly not in conformity to 
3 Il what the testimony has been. this is a common condition. 
4 | It's one that is normally to be expected in a ship and 

5 | it's something for which Mr. King is employed to correct 

\g 6 | insofar as to make sure that the carao doesn't shift. 

1 So the gaps are there. ‘They are a common fact of life in 
8 loading a ship, including cargo of beams. 

9 Now, you recall the testimony that <he beams 
10 in question were some 70 feet long, they were approximatel 

® 

11 12 feet across and another two feet down to the floor. 

12 Although there is no direct testimony as to. how much they 
13 weigh, they weigh somewhere between two and five tons. 

14 In the deposition of the hatch boss of ITO gang, he , 

15 indicated that the ship's winch and boom could handle 

16 up to five tons.. We are dealing with a heavy commodity. 
7 Each one of these beams weighed a tremendous amount ana 

18 the only way you can get these beams into a hatch or hold 
19 are by means of winches and cranes and they are placed in 
20 the hold as close together as humanay possible, and there 
21 was no testimony that they were scattered hither-thither 
2 or yonder or that the stow, if you want to call it, was.’ 
23 replete with gaps and holes. 

2A This is not the testimony. No one has ever 
25 sucgested that the stow wes completely replete with all 
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kinds of gaps and holes, euch ag would constitute an 
unseaworthy condition. We are not dealing here with a 


sloppy stow, or one which is patently or obviously 


defective. We are dealing here with the normal stowed carg 


done within the accepted standards of the stevedoring 
trade, for which out of necessity or out of practicality 
you cannot cure every possible gap along the 70 foot 
Length of beam. and as was testified, and no one has 
contradicted it, the lashers, part of their res is to go 
down and plug these holes. 

This is a. normal and expected occurrence. 
Insofar as action number 1 is concerned, the plaintiff, 
Mr. King's case against the ship,suggesting that the, ship 
is liable in money damages for Mr. King's injuries on the 
basis of the fact that there was a hole -- a hole. Only 
one has been testified to or a gap between rere chee? 
beams re woefully insufficient and does not meet the 
generally recognized standard for unseaworthiness, which 
her Honor will charge you tomorrow mornina. That's 
number one. 


I might say parenthetically also that no one 


a longshoreman or a lasher or a carpenter is not dangerous 
ie 
work. It's dangerous work. I welieve Mr. Auletti 
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testified to the effect that it was dangerous work. 

But the fact that it's dangerous work by its very 

nature and that on occasion someone gets injured is not 

to suggest that the injury or the danger inherent in thé 
type of work being done is the responsibility or is 

caused by anybody's carelessness, want of care o¥ any 

other word you want to say. Be it as it may, as far as 
action number 1 I join with what comments Mr. Testa 

had made to suggest to you all the condition described by 
Mr. Auletti and the condition described by Mr. King 

does not fit the definition and as far as the shipowner is | 
concerned, there is no liability. ‘That's the primary 
concern that you have. ee 
Secondary, and it wouldmly come into play 


then, is the action that the shinowner has against 


the stevedore ITO and I would suggest to you that the 


facts as established on the direct case by the plaintiff 
against the defendant are insufficient and likewise the 
same testimony is insufficient. to show any want of care on 
the part of the stevedore. Again from the testimony 

that has been adduced, both Live and the testimony of 

the hatch boss, there is absolutely no testimony that 
the job of putting these beams down into the number 4 


hatch on the day in question was done otherwise than the 
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proper and acceptible methoc. Again, the mere fact that 

the plaintiff had an accident is not indicative of careless- 
ness on the stevedore'smrt. Again, the Judge will 


to what the Law isc and I think once she 


and how the facts will fit in. 

f only bring up this in passin 
and suggest to you that you will not get to this: woke at 
all insomuch as I feel from the facts you, the jury, must 
find for the shipowner, is what was the ieee on the 
part of the lashers who were sent down into the hatch 
and were these actions -such as would constitute negligence 
on the part of Iir.King and/or his co-employees. , 


Now, you have heard the term breach of 
workman-Like per formance. This I suggest to you simply 
means any of the work done by the lashers in this case 
that would constitute a hazard or a danger, wink lek 


it be the actual lashing of cargo or of the steps that are} 


‘ 


1 2 
+ 
Now, what do I mean? If the sh ipowner was 
found liable to Mr. King for an unseaworthy condition, 
then I suggest to you that the responsibility in that 


case rests in part on Mr. Kine himself and in part on his 


co-employees and on his supervisor, lir. Auletti. 


. 
yon ; 
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Mow, Er. Auletti testified that in his 20 or 
so years of experience he has experienced and expected to 
go down to a hatch or a hold and find cargo with holes 
or other gaps in it for which part of his function is to 
chock. wow, with this known expectation and with the 
experience that he had, I don't thank anybody can say but 
that not to expect ik or not to caution his men that these 
conditions do exist is careless on his part. Likewise, 
Mr. King, who has been a lasher for six years or so, would 


also expereince holes in the stow because of the nature 


of the cargo stowed down there and would also necessarily 


be chargeable or should be chargeable with the responsibility 


of watching out for his own safety. bs » ~, 


Now, Mr. King indicates that he went down 
into the hold and walked along these I-beams and found 
there was nothing wrong until he got to the end and he 
turned to the right and he fell into.this hole. He says 
he never saw the hole, he never really even looked for a 
hole. 


Now, I say to you, if witha background of a 


carpenter-lasher, part of whose function is to go down and 


chock gaps in the cargo and he goes down and he doesn*t 


look for that which he did expect or should have expected 


from his experience 2nd he steps into a hole, then I s»ggest 


* 
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to you that he did not see what was there for him today i 
he were but to look. Mr. Auletti likewise had the 
responsibility, I submit to you, to advise his men ard 

to make an inspection in Light of his icueiaens that this 
was a normal condition. S50, without belaboring the 
point, I feel that, number 1, the shipowner be in no 

way responsible or has any Liability. 

Number 2, I don't feel that the 1 a ecnslcntds Ail 
loaded the beams down in hatch number 4 is Liable or 
responsible for anything that happened, for the simple 
reason that there has been no testimony that this was 
done in ssh way but in the proper method and that it 
was a normal expectation to have such holes or crags: 
between the beams, and thirdly if your decision is 
such that you find in favor of Mr. King, then I feel Mr Ki 
own conduct or want of looking after for his own safety, 
in light of the fact that he should or could or knew and 
expected to find the condition of gaps in cargo for which 
he was sent down in part to.correct, then I submit to 
you that Mr. King was negligent himself and that his, 
co-employce Mr. Auletti was also negligent in not advisir 


or warning or taking the proper precautions prior to. goir 


down into his hold or allowing his men to go down into 


his hold. 
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~ have said enough. The afternoon is growing 
lnte. Once again, I thank you for your kind attention 
in whis case. i 

Thank you. 

THE COURT: Thank you, Mr. Hockett. 

We are going recess now until 9:30 tomorrow 
morninc. The jury is excused. 

Please be here on time, ladies and 
gentlemen, at 9:30 in the morning. After theother 
lawyers sum up the Court will charge the jury and then 
you will retire to the jury room to deliberate. 

(Adjourned to 9:30 a.m., October 11, 

1974.) “ 


* * * 
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JACKSOY O. KING, 


‘ 
3 vs. 
4 | DEUTSC:iIE DAMPFS-GES, 68 Civ. 3374 | 
5 VS. i 
6 INTERNATIONAL TERMINAL OPERATING CO.,INC., 
and COURT CARPENTRY & MARINE CONTRACTING CO. 
7 
8 October ll, 1974. 
9 : 30 aM. 
9 
frial resumed.) 
19 
(In open court - jury not present.) 
1 . 
THE COURT: Mr. Hockett, do you have some 
12 
reason for not being here at 9:30? 
13 
MR. HOCKETT: Yes, the Long Island Railroad, 
14 
Judge. It was a little late this morning. oF + oe } 
| 15 : j 
THE COURT: ‘Let me tell you this: If you 
16 
ever appear before me again and you are not here on time. 
| 17 
you are going to be held in contempt of Court. Do you 
18 : 
understand that? Leave homé in time to give the railroad 
19 
a chance to be late because it's always late. 
20 ki 
MR. HOCKETT: Well, Judge, if I take an 8:15 - 
| 21 |. 
| THE COURT: I am not going to hear any argument. 
: 22 
I am just telling you that I set this case for 9:30 for 
yA} ; 
a reason as you well know. It was your duty to be here 
a“ 
if you had to leave home at 5:00.in the morning. The 
25 F ‘ tt 
a ' i ' \, 
yest of- us suffer the same thing with the. subway, but we | 
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aet up early enough to get to work on time, 


Mow we have Mr. Testa who is not here. 


ence gene a me eta olin ah 


MR. TESTA: Good morn:ng, your Honor. 
TIE COURT: Do you have some reason for 
not being here at 9:30, Mr.Testa? 


MR. TESTA: I was here, your Honor. I was 


outside. I was just in the men’s room. I am sorry if 


Tie COURT: You are 15 minutes late. 

MR. TESTA: Yes, your Honor. 

THE COURT: ‘The clerk looked for you and you 
were not outside. : 

MR. TESTA: I was outside with Mr. Molanphy ° 
and Mr. Hockett. I think they can -- : 

THE COURT: I just told Mr.tiockett if you ever|’ 
appear before me again and arrive late to Coort you ses : 
going to be held in contempt of Court. Do you understand 
that? 

MR. TESTA: Yes, maam. 

ize COURT: You can wipe that avin off 
your face, Mr. SNS: 

MR. HOCKETT: There is no grin, your Honor’. 

THE COURT: Bring in the jury, please. nee 

(Jury present.) | 


. "y \ . : 1 
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Mp COURT: Good morning, ladies and gentlemen, 

nt this time we are going to continue with the 
summations by the lawyers. 

Are you ready to proceed, ir. MoLlanphy? 

MR. MOLANPIIV: Yes, I am , your Honor. 

Your Honor, counsel, madam forelady, ladies and 
gentlemen of the jury: 

Initially at the outset I would like to 
thank you.on behalf of my client, Line, for your 
attention and patience during the course of the ‘trial. 

If you recall at the opening of this case I 
mentioned to you that the shipowner's personnel had 
nothing to do with the loading and securing of this, 
particular cargo that we talked about on June 18, 1968 
and I believe that that testimony has borne that out 
as being true. 

As a result, there were no witnesses produced 
on behalf of the steamship company. The incident was 
reported to one of the officers of the vessel after its 
occurrence. He gave first aid to Mr. King and a notation’ 
to that effect appears in the log book, a copy of which 


was read to you by Mr. Serqi. 


It's been a relatively short trial, sol will 


try to make my comments brief, but at the same time I would 
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like to review with You what 


this: trial. 


a! 
DD 
0 
i) 
a] 
~. 
3 
=) 
19 


is and 


{ considered to be the 


important testimony that came out during the course of 


always has, been that the 


vessel, the Trautenfels, was unscaworthy because of an 


aged improper stowage of 


certain cargo in the shelter 


tock of hatch number 4. The question that will be 


presented to you now is has Mr. Sergi on behalf of Mr. Kind 


proved that allegation. 


\ 


The testimony of Mr. King was to the 


effect that he, a marine carpenter of many years experienc¢ 


on the waterfront, accustomed as he was to working on 


a variety of surfaces, none of which -- and I belteve you 


will recall that he testified that none of these surfaces 


are like the floor of this courtroom. They present . 


boxes, Cartons, crates, various types of cargo, and I 


believe he mentioned some leaving spaces such as those two 


chairs in front of the jury rail. So the idea of spaces 


in cargo is certainly not unusual, pot unexpected by 


men in Mr. King's trade. 


Mr. King testified, I beliove, that he stepped 


into a space between two beams of cargo, this space being 


approximately four to five, 


possibly six inches wide. : 


- 


That was the only space that was seen by‘anyone in this 
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entire stowage of cargo. 


tlis supervisor, ir. Auletti, said that he 


a 


this partic: lar hatch before sending his men 


Looked into 


down. I am sure that if itr. auletti had seen a dangerous 


' 
condition he would not have sent his men down. | 


Mr. Auletti, too, said that it's not unusual, | 


s 


it's not unreasonable, not dangerous to have spaces in 


=) 


cargo, and I think that appeals to reason because 


between 


if that cargo was so tight so thot there were no spaces 


between anything, there would be no need for lashers and 


carpenters to go down “here in the first place. This 


cargo would be compact and ready for a voyage at sea 


withont the lashers, without the carpenters. LI don't 


* you can judge stowage in avacuum, because truly the 


he % 
cenine 


stowage is not c mpletewmtil this cargo has been lashed 


and the carpenters have concluded their work. That is the 


time for you to jucage ropriety of stowage, really. 
J 


you can't take it halfway alorg and say, “WOOpSs, at this 


-e there is a dangerous condition." I don't think 


-hat is reasonable or fair 


‘ow, was this a reasonable condition, aside 


testimony of both Hr. Auletti and Mr.King? © 


You had read to yo 


hatch boss of the stevedoring company which put this | 
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those steel beams 


loncshoremen. 


But then we heard 
and boom parts that were on top of 
“iow, who put those in? 


ongshoremen. 
gang, 


pu 


rao 2rnco 
1ese Mm 
ossible 


a 1l walking and working on this 


that Mr. 


stevedore 


in his gang would wor 


created that was dangerous? 


under Mr. 


K 


to reason, 


work 


what could be classified as 


don't expect to have a ballroom g:loor; .that if they do 


on the waterfront involves 


4 4 =} t? a | Whe 
“to stow tia Gabe w 


leave as Q 
in thinking 
and it that 
been 


nad 


a lot o£ 


that 


tac 
IwOW » 


Pinto, worked 


-ting in those crane and boon parts and 


ing says was dangerous. 


Now, does it appeal to 


did what he 


first of 


Trereis no auestion about that. 


that. 
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could with 
s close up tight as 


naesive beams to get them as 


little in the way of space as 


over the testimony, a thought 


all 


stowed in the hatch by the 


testimony about boom cranes 


It had to be the 
means that an entire longshore 

for I don't know how, Long 
they are 


same surface of beams 


your reason that this 


hatch boss and all of these eight holdmen 


{ think it appeals more to realize t:hat the 
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come unon a space, the carpenter has a proc lure,it 
chocks these spaces. Everyone expects these cond. ions 


ard what have we heard? We heard of one space in the 
entire stow. That's all we heard of. 

I mentioned, too, at the outset that I 
thought that Mr. King was either wholly or in large part 
responsible for his own accident. 

lr. Auletti has. told us that nine out of every 
ten jobs on the waterfront is dangerous, and I think that 
appeals to reason, coo. Mr.King, then, is obligated 
in his experience to exercise care for his own safety. 

When I first took Mr. King's testimony back 
in 196°, a portion of which was read to you, hy 
Mr. King described walking down this'center aisle and 
his footsoing into a space in the stow. So I was 
rather surprised at the trial to hear Mr. King say, “Well 
nc, I walked a certain distance along that stow and then 
mde a riaht-hand turn and then I stepped in the space 
in the stow.” 

It dawns on me that he does that to mitigate 
any fault on his own part that he himself should have 


seen this one space which he alleges was dangerous. 


of course if it was in the aisle as he was walking 


toward the other end of the hatch, all of us can agree t 
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ld have seen it and should have avoided stepping in 


the space that was only four or five inches wide. 


t estim 
in 1969 
that wa 


Again, 


again appeals to reason because .had Mr. King walked 


Jown th 
down in 
space, 


go into 


facing across that space. 


of the »eams and there wus a space five inches wide the 


width o 


length of his foot could not. So if he did step into this. 


I submit to you, therefore, that Mr. King's 


ony as originally given at the time of his depositio 


is a bit more accurate than the slight change 
s obvious‘from his testimony here at the trial. : 
if we think about it for a moment that I think that 
is aisle and made a turn so that his left foot went 
to a space between the stow, a five-inch wide 
I suggest that the average adult male" s foot doesn't 
a space that is only five inches wide if he is 


_» 


Granted if he was walking along the Jength 


f£ his foot could go in, but I suggest that the 


space that wis open and obvious, costainie: he is substantially 


at fault for the accident which ensued. 


people that we heard, Mr. King, Mr. Auletti and Mr. Pinto 
by depos 


waterfront realizse tha. these «onditions exist, they... '{ 


Re) 


I think now that the testimony of the three 


ition was 7‘2 to the effect that men working on the 


. «as you put an ore piece of cargo, that creates a 
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space beside it. Spaces are customary, and expected 
m the waterfront and do not in my estimation constitute ; 
unseaworthiness as her Honor will charge you. 

here is no doubt that there was an accident 
and Mr. King suffered an injury as a result of that 
accident. Mr. Testa went over the defendant's view of 
what the injuries and damages were and I am sure you will 
heax some rebuttal on that from Mr. Sergi. I won't 
dwell on it myself. I think the most accurate measure 
of what actually happened to Mr. King is contained in 

spital records. d 
You heard from Dr. Smith. Dr. Smith is a 
“> 

paid expert, pure and simple. He didn't treat Mr. King. 
He gave him no medical advice at all. He was aware 
Mr. King had-a prior injury to that re left knee, 
but he wasn't interested in seeing the records of that 
at wil and as to the records of this accident, I think 
it became rather apparent that he hadn't even seen 
all the records of Dr. nett Lhiokiten:. the treating and 
overating physician, only such records as the attorney 


provided him with. 


In his closing remarks and in his opening 


remarks Mr. Testa referred to three trials, so for- 


convenience I will refer to those three trials, too. 


a 
~ 
: > 
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| ; ; 
» || r have Giseussed with you thus far only trial number one | 
| ° \ 
3 | ‘4 whieh I firmly believe that there has been a failure of| ! 
: l bl 
‘; 4 | proof on the part of the plaintiff to show any unseaworthines, 
z : 
, | 
5 | condition for this vessel. Furthermore I believe the toi 
| 1 {i 
i ‘ ae , 
6 ll testimony has shown that Mr. King was substantially, if | . 
| | , | 
7 1 not comolctely responsible for his own accident. 
| | 
8 G@rial number two concerns the shipowner as 
; , , j 
9 against the stevedore. I don't.think there is any | 
: : 
10} reason at all to dwell at length on the allegations ij 
! & . 1 
ll | there. We claim that if in fact you members of the jury, \} 
12 } find in favor of the plaintiff on trial number one, then { 
1 
3 | tr think it follows as day follows the night that the | 
14 | ; < on} 
| shipowner may look to the stevedore company for reimbursement 
| : BE 
15 | because the stevedore company in fact created whatever 
16 | condition existed in that hatch and of which Mr. King now 
17° ° 
7 complains. 
18 q@he issue on trial number three is somewhat 
19 different. That is as against the shipowner as against 
20 the employer, Court Carpentry. Now, Court Carpentry is 
2 ; . : 
21 also an independent contractor with its own supervisory 
22 : : 
“a personnel and its own workers, such as Mr. King. 
—— 
wa m 
Nr. Auletti was the supervisor for Court Carpentry and 
2A ; ; by 
he was responsible for checking the hatch to see if it 
was a suitable place for his men to work. Nr. Auletti 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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said he looked and he saw nothing. 
Now, if there was a dangerous condition such 

as Mr. King described on his deposition, a space between 

in this walking area, then certainly Ir. Auletti 
would have seen it, or should have seen 1h ee: 
believe Mr. Auletti admitted that following the 
incident he looked in the hatch from another sonthion and 
sure enough saw this alleged unseawor thy space between 
two of the beams. So if he saw it one time, perhaps he 


should have seen it before he sent his men down. 


ee TE ee ar a a WP CTE re 


Again, in our claim against the employer, 
Court Carpentry, I suggest that you consider Mr. Auletti's 
further testimony that a full hour passed between the .. 


time Mr. King and his partner, Mr. Perry, went down into 


“he number 4 shelter deck. If there are dangerous 


conditions down there -- Mr. King testified that. it's 


is job to report to his supervisor any dangerous 


a ne eh a AN RE Oe ier 


conditions or any complaints that he has about working: 
conditions. Mr. King made no such complaint ie ha 
can't walk around in a hatch like that elke blinders on 
and say, “Well, I just didn't sec {t. +r haen no 
duties in that respect." 

The third aspect of the iain against the 
employer, Court Carpentry, is our claim.of plaintiff's 
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contributory negligence. Please bear in mind that 


Mr. King was at all times an employee of Court Carrentry 
and that it he in fact was contributorily negligent 
leading to his own accident, then that negligence is the 
negligence of his own employer, at least we so contend na 
‘ 
it must be attributed to his employer on the claim for 
indemnity. That may explain in some way Hr. Testa's 
reaction to the charge of contributory negligence when he 


said that he didn't think that the plaintiff was 
contributorily negligent. He didn't buat such negligence 
avtributed to hisown client, and understandably so. 

In sum, then, on case number one it's our 
position and always has been that there has been.,a failure 
proof on the part of the plaintiff to show that this 

vessel, the ‘frautenfels, was unseaworthy. 

On claim number two it has been our 
position that we would nt 3 to indemnity 
reimbursed by the party thnt created this condition and 

that Court Carpercry failed in its duties toward 
the vessel-owner as I previously reviewed with you. ~ 
This doesn't mean that we are looking to get itall back 
from both. nis would mean that if you people should 


find 


ivst inetanee that lire. King is entitled to 


ecovary, then we would look to them jointly for..: 
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reimbursement for whatever «2 mM to pay Mr. King. 


What about concludes my remarks. Again I 


than’: you for your attention. hr. Serqi goes last and 
please bear this in mind: we on the def: 
tried to touch on what we think are the 
things that have come up during the course of 
If iir adi should say something in the course of his 
remarks that you would say, “Hey, how about 
We can't come back and we are not allowed 
to under our system. ile goes last and that's his privileg«. 
Shank you very mich. 
count: Then ; Kix. Molanphy. 
Sergi, are you ready *o proceed? 


SERGI: Yes. 


Court, Cvunse?. madam forelad 


adies and gentlemen: 
After having heard three sunations I am very 
happy they are at least split up because by te time I got 


to speak to you you probably heard a great deal about this 


case and you probably already believe that you heard it 


all. Well, that's uot n2cessarily so, so the reason that 
last speaker is because I am the only one who is 
nere representing Mr. King and urging his position. 


My adversaries, as you see, .are three in 
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one, so all three of them have spoken to you 

tir. Molaaphy's last comments, I don't know how 

they could have left anything out. All three nad their 
oportunities and tnsy certainly covered every area of ° 


se that I could possibly imagine they could think 


ieame in here and a‘dressed you first and 
I tola4 you that I was going , certain facts and I 
told you that f would come back, as I am now, and 
remind you of the facts which I told you t was going to 
prove. 


a . 


Yow, obvicusily the proot 1s so overwhelming 
about Mr. King's accident that it has been finally 
conceded by all counsel that the accident took place. 

It wasn't conceded before we started, so I was put to my 
proof, but now as you heard Mr. Molanphy, he has just 
stated, obviously Mr. King stepped into a space between -. 
two beams, and he is not being gracious about it or just 
giving it away, he just has no defense to the facts 

that Mr. King did step into the space. 


I suppose you have been wondering, and rightfull 


so, what kind of a matter is this. Why is it that f 


bring an action on behalf of Mr. King against the 


shipowner when obviously whoever stowed the cargo or 


~~ 
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placed the beams down that hold was the stevedore. §&0 


| : . m ° : 
3 if the stevedores didn't do their job properly,why am 
i, , : aaa: ; ; 
— 4 I seeking comnensation from the shipowner? I think 1t 
5 | should be explained to you the reason for that, and 
6 we mentioned it in opening and it's been band Led 
7 about, the word of warranty of secaworthiness. 
8 , 
At this moment it may not mean very mach to 
9 tani ‘ a at 
you, but it will as we go along. You see, it's the 
10 vessel-owner and no one else that owes this duty to 
u Mr. King as a maritime worker. The stevedore does not 
12 - = , 
owe the duty nor does the employer oe the duty. It's the 
13 ; a) . a: 
shivowner and the shipowner alone who owes the duty 
14 s , ; ¥ 
‘ to provide Mr. King with a ceasonably safe place to 
15 a . er - 
work. §o no matter how it's created, whether somebody 
16 ‘ : : nee : 
else crestes the situation, if the condition is an 
17 . : , 
unreasonable one and if the area is not reasonably 
18 ; ey : : see 
safe, then it's the shipowner who stands in responsibility, 
19 , ; ; 
: but obviously as you have heard, if he does stand in 
20 es , : 
responsibility he is not hurtine because whocver created 
21 ae mee : : 
the condition, such as the stevedore, will indemnify him 
Cd for everything so he becomes a conduit for payment or 
23 
compensatic. to Mr. King if you find in his favor. 
“ 
So to sit there and think perhaps,why pick 
5 
on the shirowrer here, he has done nothing, well, the law 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE Pa > 
: FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 i . 
Natt rm UBS APRS 5 a2 A PORTE ac oes.c a hai aR i ttl PAAR RGD ES aire nA hae Ha 
) e 4 mi Sd ee 


to 


>) 


10 


1] 


12 


13 


14 


18 


19 


4A 


| 
i 
RGpa 407 | 
| 
provides a responsibility and places the responsibility | 
upon the shipowner for possibly the wrongdoing or the 
wrong stowinag or improper stowing by a stevedore or | 
anyone else. | 
shade , : | 

So the law in its wisdom has arranged this 


situation whereas if the shipowner must pay because he 


breached that warranty, that representation to Mr. King, 


= 
“ 
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12 is not going to be } 
will be enempensated and indemnified by the other parties 
or whomever created this situation or a responsible 
“or creating it. 

I hope you understand what the relationship 
is and now you probably understand why each gentleman 
who rose and spoke to you representing their own 
respective clients argued against Mr. King's position. 
because if there is no responsibility on behalf of the 
shipowner, why, of course, they all walk out of here 
fedlina very good and nobody pays anything to Mr. Kine, 
so they have done a very good job for their respective. 
clients. 

However, I am hopeful that that is not 
going to happen because you are going to find that 
there was some responsibility here on behalf of this 
shipovner and that the shipowner does owe to Mr. King 
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4 


for the devastating injury that he suffered to his leg 


and keepina in mind that if you do find that way that you 


also know that the responsibility of the financial burden 


will lie upon “he one who created it, because you 
are going to have to make that determination also. 


So here we are and as I understand it now 


because the accident has beea conceded, I must somehow try 


to convince you about the responsinility of the 

hipowner and the condition that was there. Well, the 
warranty of seaworthiness that has been set forth many 
times indicates that the respoasibility of the shipowner 
is to provide an area that is reasonably saf¢ for theae 


men to work. This has not come about by pure accident, 


but bythe wiscom of our forebearers, our predecessors 


and those who decide taese thing: and they decided because 


cL 


the work of these men aboard a vessel is an extremely 
dangerous one, as has been told to you and described 

to you by Mr. Molanphy and others, because the work is 
that dangerous and there are hazards there, anadditional 
imposition of responsibility is placed upon this 


shipowner to make sure that there are no conditions that 


are more hazardous than ordinarily expected and what I 


argue to you is a space in cargo that cannot be s2en,where 


a person working down there steps into is a dangerous 
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condition and not a reasonably cafe place for a man to 
work. It's as simple as that. 

It's your determination that is qoing to 
decide whether those conditions down there were 
reasonably safe. 

Now, you can't think about that in the 
abstract. You know, you have go: to take all of the 
conditions that were involved at the time of this 
accident. It's a little difficult to bring your 
minds back to a situation that happened way back in 1968 
because, atter all, all we have here is a‘verbal 
p’ sture that was deseribed to you by only on? person, 
really only one person, and that was Mr. King. So,,the 
accident happened in 1968 and he is now in 1974 called 
upon to describe for you every particular incident that 
ecceurred down in that hatch. 

t find myself beine hard-pressed to try to 
remember each and every incident thac happened in 1968. 
However, Mr. Molanphy attempts to point out what he, 
tir. Molanphy, feels is: the discrepancy. The discrepancy 


is not in the fact that i'r. King di 


the space. No. There is no aiserepancy as to that. 


i 
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this Jescrepancy lie? Ue 
walking down the aisle that 

2 hal stepped into a 
ave not responsible, or if we are 
responsible, why, thea, ic © all tir. King's fault. 


Why should he step 


into 
mind, and < hear what 


I want 


that controls, 

recollection 

dowat in aq ju e mind ag fo w54 he testimony was 

and you ven & remember it a 1, have a right to inquire 
of the ceporter to read to you > testimony of any of 
these witness2s. teLline you, of course, is 
what I remember. s it any surprise that I wer U4 be 
romemoering what I want to eonmomber and chey would remember 
what they want to yemems2r? 


“hercfore, it's upto you to remember all of 


ially ana not just favorably to one side or 


another. But I remamoexr Mr. King saying, "Do you think 
I world step into that and kill myselé if i saw it there?" 
t remember fim saying that and that's pretty good common 


senne. After all, we are aking averyone here, especially 
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2 you pearle, to axercise your 400] common sense and your 


nec. The man said it many times. "Do you think 


i) 
~ 
. 
4 
2 


there and kill myself or break my leg 
| or hurt 
6 iow, he said it many times and I heard it. 
ot “A 
7 I don't think anyone would step nto a space it he knew | 
| | 
” the space was there andi hurt hims:1¢ intentionally and 


ot dastroy the rest of his working life. ile sits here 

12 is still suffering pain frem would you want to 
u call it as they do, a st':pid move to step into a space 
12 that he saw? It's incredible that they pose that 


position to yor. 


One counsel svoxe to you before I got to 
: - x 


15 speak to you. The very firs ttorney, Mr. Testa, said 


16 , ’ . - 
there is no contributory negligence here. So they agiree 


17 j ‘ , : 
here is no contribut.*y neqligence. If the man cannot 


18 ; : : : ; 
see a sismation, he can't be charged with having 


19 | : 
seen it. I sucaested before that you have got to take 
20 pig a F eee: p ! ai 
this in the preper concerxc. If I um standing here and 


SS. nnn ae 


walking along, and there is no reason for a space, but I 
walk along and I take a quick glance and I walk and there 
is nothina to interfere with my seeing spaces if there are - 


any, but try, if you will, picturing what it was like 


Rg EF BB 


down in that hatch o~ that room whore .Mr. King had to work 
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with his co-worker. Steel beain floors. Spaces. I 
will read to you abouk spaces, and it's un avidiace. 
Great bia beoms all over this place, seme over his head. 
n - 


A dangerous place to work? Why, of course. 


And he had to carry his equipment, coils of 


cable over his arm, he tastificd to, and clips and whatever 
and now he has got to walk along there and do his work. 

Now, I Gon't Know that any reasonable person 
would expect him to walk along head down between his 
leqs an] examine every area where he is walking. He is 
going to do what every ordinary person would do, take a 
quick look and walk along and try to do his job as 
quickly ani as well as .ie could. 2 

Let me read to you about spaces. Mr. Molanph 
says there were discrepanc cies in the testimony of 


Me. King. All right, I read from page 22, which is in 


evidence, by the way, offered by Mir. Molanphy. 


"dQ Were these I-beams? , 
“A What I was going to lash was the stuff I am 


teiling you that is stored on top of the steel beams." 


oh i 
So he was not there to tie the steel beams 


as they would lead you to believe, he was there to tie th 


other items, the tooms that were lying-on cop of the stee 
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2 booms and in order to do that he Ind to get to the end of 
3 these cranes, these booms that were lying there, go around 
4 behind them and tie them to the skin or the wall of the 
5 shiv as Mr. Auletti indicated. That's why he made. his right 
6 turn, to go around the boom. 
7 “A I am telling yon that it's stored on 
6 top of these steel booms, you know, that is flat on top 
9 -and they drop that stuff which is done on there. We 
10 was going to pull it to the wing to lash it." 
i | Pull it to the wing to lash it. Pull what? 
2 | Pull the boom, not the beams as they would mislead you. 
> 8 | "2 Were these beams at the time you went into 
“ the shelter deck, were the beams completely covered by 
6 the structural booms or these booms that are used in 


construction werk? 
"A Well, they were spaced about like this 
for me to valk down betwcen.” 
19 ‘ ; : 
That's the aisle we are talking about. 


20 s 
"O Was the flat part of cach beam stowed right 


21 ; : 
up against the flat part of the beam next to it? 
22 ‘ : 
re No,it wasn't.” 
23 J s ” . 4 
There it is. He is walking down the aisle 
a” 
and the beams, they are not next to cach other. 
a 


Now, he wos asked whe ther he saw the space into 
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which he fell before the aceident. He was asked that 
and I want vou to remember now this vas back in 1968 


he was asked the first time and then he was asked 


again in 1973 and he now was acked. again in 1974. 
"9 lltw wide a space was there, Mr. King? 
"A Well, the space after If fell ia. 
veh you didn't notice whether there was a space 


there or not? 
se? Ho... TILL atter : fall in it I didn't. 
"Q “and up until the time that your foot Lent is 
you hadn't noticed this space between the beams? 
"A Mo, I hadn*’t." 


Now, how can you charge a man with a 
i 

responsibility of stepping into a space you aon’t know. 
was there? It's unreasonable to even believe it. 
If you want to talk about spaces, I will talk about 
spaces. 

Mr. Pinto, the hatch boss, his testimony was 
taken by the attorney: toe Mr. King, and if a 
explanation was required about iin. Pinto he soa have. 
been brought in here ‘ip anyone but you didn’ t hear anybody 
except Mr. King testify and Mr. Auletti. Maybe he would; 


have answered some questions that there were some 


discrepancics. mt he is not here. 
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talis adout spaces, and he is 


emer. King. He didn’t even k: ow him. Page ll: 
“a 
"Q How, you didn't inspect or did you 


insnect the beams after they were placed down to see how 


close tog2ther these beams were after you placed them? 


“A pid I inspect them? 
te yes. 
TA The only thing I Know was. I put them down there 


and I tried to get them as close as possible. 


\ 

"OQ But there could have been spaces between 
these beams? 

“Ai Maybe there could have or mayne there couldn' 
have." : Pa Re 


That is a very significant answer and I want 
to bring your attention now to come other testimony you.’ 
heard from Mr. Auletti who said, and I prtrabeitl it SS - 

"“Thase Longshoremen pate, they don't work any more. You’ 
can put them together, but sheng don't do it ‘any more." 

Yere it is, they just don't care. They do. - 
their work and they get out. They don't care about the 
next fellow. The answer is right here. 

reminding you of Mr. Auletti's testimony —- 


xt noticed it in his direct testimony when I asked him 


about it. 
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“The stevedores cover them with dunnage 


Mow, we «ce talking about the dunnage and 
i€ you remember he said it was like the railing over 
here. Zhe tep of the railing. fhe top. If is a board, 
one like this, 1Xis, you put them down and you make a 
floor and you leave no spaccs. é 
Now, that's the way’ you do it if you can't 
together. That would be reasonable if you’ 
.? 
to work there after you placed cargo down 
That \~™1ld make it a reasonably 
safe place to work. Absent that, this area is not 
reasonably safe and that's what this is all about.» of 
1 don't think I will continue belaboring this 
point. I think I have driven it home. I think I have 
explained it. I hope I havé explained it. I hope ». | 
have made you understand why itis we bring our action 
against the shipowner and what a reasonably safe 
place to work is. It's our contention, and I am sure -~ 


I feel sure that I have proved that the area where 


Mr. King stepped was not a reasonably safe place and 


I think I have proved in my argument and with reading ‘of 


testimony that Mr. King did not contribute to this 


happening at all. At all. He did his work Like any 
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ordinary prudent man and to demand more of kim is to 


demand perfection, which is not expected of us. ile is no 


7 


different than any other person. } | 
Well, now, if you believe, as I certainly 

think you will, that the shipow here is responsible 

for not giving tr. King a reasonably safe place to work, 


| 
wo must now decide -- that is you must now decide because | 
the burden shifts to you -- what happened to Hr. King' . 


as a result of this indiscretion, this carelessness by 
whomever placed it there rendering the vessel unseaworthy. 
Comment has been made that Dr. Smith was brought here and 


or. Smith testified ana he is a paid expert. . You 


know, I covld have just given you the hospital record for 


it very well hecars:: I Gon't ungerstand it very well, - 
se we hava a doctor. a qualiticd doctor who gave you his | 


qualifications. We is a ciplemate. He is a highly qualifpe 


@ 
it 
—y 
2 
S 
. 
te 
Oo 
he 
© 
us 


ty attacked his qualitications. To have 


juries were is certainly nothing that I must be. * 
of nor Mr. King because the others here had doctor 


who also locke’? at Mr. King. jot aseesearily for 


\ 


you to read but I don’t thik it would have been very 
acecptable and I Gon’t “hink you would have unaerstood 


treatment, but they were net Yvronght into tell. you that 


” 
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‘they had an 
opportunity to ‘hring their doccors in and, reject the 
position that Dr. Smith gave you; to raject the 
description of the injurizs; to raject the finding of 
permanency. 
wat chey doa*e % ing in any wi They 
gat oup heve and argue V with .chetoric and 
convince you that Switl is a paid expert. Of 
for nothing? 
éseneives That's his 
orofession. I am an pert in my ce henedons I 
hope. What's wrong with that: io sat there and he told 
t was wrong with Mr. King. ‘The renting 
Yagliagamke, made the irst diagnosis. ‘Then . 
directly from the place. 
where the accident happened Mr. King was caer es Dr. Tag- 
ambe's office and. the doctor there, not Dr. Smith, 
Dr. Tacliacambe, who is the treating doctor, nasa. "Contusi 
sprain and abrasion of the left knce and intzrnal 
devangement of the knee." 
kay? Wow, that statement alone I don’t — 
think explains very much, so we needed an expert: a 
medical oxpert, and he was here and he told you that 
a statement made by a doctor when he feels there is 
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somethine wrong inside the knee and that's what was said. i 
te examined him, he made covtain findings and he told | 


them to vou. ‘There was no one here to contrac*ct 


sean canes tlle ce" ay nla 


| 
wha Cindings mage by De. Smith nor to reject his | 
testimony. It's uncontradicted. He examined him three 
or four times and he is the aetees -~ Dr. Smith is the 
dnetor that as a result of his exemining Mr. King thd 
tnjrd time or the second time, rather, he is the one who 
recommenited the operation. 


das he mistaken? well, the operation was 


errr came cate in tn ee i cet tat ln 


performed by Dr. fTaaliagamb2 so obviously Dr. Smith 


a. ae enel 


wag not wron; when ,ou say did Dr. fagliagambe do a good | 
job, well, lct me sce. Does anyone say that he didn't do { 

i 
a good tub? He dida good job under the circumstances. i 


He removed part of the knee. That wasn't a bad job, he ha 
to remove a part of the kneecap. It was damaged. He 
excised the medial meniscus and pr. Smith, it was 
absolutely necessary for him te be here and tell you what 
that is andhe told you that it was removed, no question 
about it. , 
whe operational chart in the iconinnt record 


right here -- and by the way, this was not under 


_ general anesthesia so Mr. King knew what was going on 


all the time. ‘They punctured his Lumbar and anesthetized 
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part of his leg. He was lying there and realizing that 


his leg was being ‘cut open and his kneecap was being 


S 
operated on. Both layers of the capsule and synovium 
were then excised. Excised, which means cut and 
Suiewens and then the medial meniscus was excised by 
sharp dissection and removed. As vous heard from 


Dr. Smith, removed for all time, never to be replaced. 


A permanently damaged knee. 
When the argument was made by counsel as to, 


"well, what kind of a damage is this? Football players, 


” meg 
basketball ptayers, they get this all the time." 


rt's ineredihle that the argument is presented 


to you. Well-trained athletes, basketball players, foot- | 


ball players, well-trained, strong, young men. suffer this kind]. 


of an injury and have an operation. I suvpose the 

most famous of all these is Joe Namath who wie fonthedl: 
We watch football and we know that. But you knew what 
happens? Here are men who can hear -- some have earned 

as high as a million dollars and yet because wt this type 
of injury their playing life is charkenal 25 years, 30 
years, and they mist quit. Now, if this is sucha 
frivolous injury, why must they av.t? Do you want to 
compare a Joe Namath or other healthy, strong athleteswith. 
this man, a pacieae old, man,and say that he should have 
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bounced back and have recovered like an atlethe bounces 
back and recovers, young men? I think the argument is 
fallucious and I think it's an ineredible one to even 
submit to you. fhe fact remains that Dr. Tag Liagambe, 

the treating doctor mind you, treated Mr. King from'1968 - 
through '6%, '69 and ‘79 and operated on him and saw him 
after the operation and compelled him to use crutches; he 
compelled him to use a cane; he compelled him to: 

wear a cage around his knee with steel bars and 
Canvas. All of that, and certainly all of that was not 
attempted just for the sake of exercise. . It was 
attempted in order to remedy a very bad situation because 


Joctors don't waste their time uselessly,in futility, 


but here they attempted, both Dr. Tagliagambe: and others. 


attempted to reconstruct and rebuild and give’ 
back Mr. King his leg so he could use it. 

You know what? They couldn't do it. They 
c ouldn't do it, because he still has the same problem. 
As Dr. Smith told you, he is going to éonhinue having 
it for the rest of his life. He still has the 2 
pain. He still can’t stand too long, as a result ef 


which he can't do any work either. That's something 


else again. . i ana little embarrassed by someone standing 


, 


here and tellinjgyo that in 1955 everyone must stop working. 
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I look forward to the day when f will be 65 and I hope I a 


have to stop working. In this day and age people 


live a lot longer than they used to live. I know many 


| 
' 
senior citizens, so-called -- 1 don't know why they ; 
have been Jaheled that, but anyway so-called who are 
awfully unhappy because they have been discarded from the 
. i 
labor market and the only reason they are ciscarded | 
From the labor market is because they are 65 and they 
are just as productive as they were at 55 and just as | 
productive as they were at 50 anjJ it seems « shame to | 


destroy all cf that productivity just because someone 


gets.to be S5. 


Now, let's talk about this man here He is 


now 66 and he said to you from that witness stand, "If 
not for my leg I could continue working today and 
I would be." 7 
Recause if not for his las = the man can 
still swing his arm, still move ase back and still 
perform a good day's work. Dr. Smith says if ck ae 
for his leg at least he could stand up and do carpentry 
work without going on a ani: but obviously he can't 
do it on a ship any more. he can't go up and down ladder >| 


Can he swing his arms? He can’t stand up. He has been 


totally deprived -- totally deprived of any productive work.) 


7 
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He has been totally deprived of any income. If anyone 
cele that a man's dignity is.mt affected because he can 
no longer be productive unto himself and to his family, I 
think you are just not thinking of the situation as it 
should be thought of. The man's dignity is affected when 
he loses his ability to support his family and a man would 


like to work until he can't work any more. Not because 


somebody destroyed him, but if the Lord above says, "that's 


as long as you are going to work : that's when you stop 
working," I think that's the only tume you should stop 
working, not because someone says you are 55. 

So I am telling you all these things because 
if you find in favor of Mr. King, because I know yau 
will, he has got to be compensated for all of the money he 
has lost as a result of not having been able to work becausel 
of this injury. Mow, we know the accident aan in 
1968 and we know that he hae been earning monies before 
that. We have his earning records which I put into 
avidence so you can take them with you, figure it out, work 
it out, add it up, whatever. Well, have tried to add it. 
up and in 1967 he earned approximately $3,000, give or take 
five ur ten collars. In 1968 when he had this accident > 
in Jane he stopped working and then he attempted to go back 
to work for a couple of days in September. and you notice 
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Me tried. He tried and he 
dignity pushes him on 
the pain and the crippling effect to 
So he tris So in 1L9°E £Erom the year in which 
he was hurt he earned $4,300, but not having earned the 
$8,000, < Lost $3. 700... in 1969 he earned $5000. 


Ye didn't reech the $5,009 goal. 


de 
Ho world have had i. were it not for the injur 
lost $3,000. In 1970,the year of the operation, 
work at all. ie had no mae all. So he 
he carned $5,000, $5,200, but 
$8,060 which he would Ra a 
2,300 he didn't earn, 
In 1972 he earned only $736. 
2 go only so far an7 no more andhe just couldn't 
‘net that he wanted fo: in nike 
in spite of the fact 


all tiwer, he finally 


he earned only $7345, therefore, losing 


iow, he te not GS yet, as someone would have 
you feel is the cut- ecaise he is only 64. In 
all. That's 
that. day, 1935, the year which 
chy sie ue cu" orf the earthings, he has already lost 
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would have earned. 
i say it without any 
chis man woul’ have workéd and would have 
ti.t are calculated by the 
Jopartment of Labor and they try to reach 
averages aid norms anj expectations apout a man's work 
expectancy and Life expec have looked at that 
table and the tala says a man 36 years of age -- 
iioner please, there is 
testimony in this case v esp a6) tables. 
is going to charge that, 
I think. 

Tliiz COURT: Yes, proceed. 

MR. SERGI: A man's work expectancy at age 66, 
if you will, is stiil five years, according to that table. 
It'siot something he just volunteerdd. According to that 

compiled by the U.f. Department of Labor -- it gives 
this man another five years of work after 66 and if not fox 
the injury Mr. King says he woul? have worked. ‘ 
Now, Live times $3,090 is $40,000. He has lost 


$74,900. Mow, that sounds like a iot of money, but think 


abont it a little bit. If you suddenly stopped working 


and you began to look into your future aud you tried to 


datermine, “flow much money will Z carn at: the end of 
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2 20 y2ars," you will get a really large amount, but you 
3 are not doing it’ that way. You are earning "X" amount 
¥ 4 of dollars per yeor and "X" amount of dollars per year and 
5 you are not adding it to. Buc Mr. King didn't earn it 
6 per year, he would have earned it. He has been deprived 
7 of earning $74,009. 
8 ff you find for Mr. wing, he is entitled to 
3 have it back. Mvery penny of it. You are going 
10 to be asked, if you decide on th: sul of money that 
il Mr. King wuld have earned in the future -- you are going 
12 to be asked to discount it, understandably so, which means 
13 what's the present vaiue toda, of what he wo1ld have gotte 
4 in the future, so you discount it back and you redyce iC. 
15 But when you are asked to do that I just want you to 
16 remember also we are living in times of terrible. 
W inflation. So if you discount it back please keep in mind 
8 that with our inflation it will be higher. In addition 
19 uv chat it was agreed and stipulated by all counsel that 
a as a result « this injury medical expenses were incurred 
21 , : ee 
in <ne sum of $1,605. That was stipulated to. de 1s 
22 . . . — 2 
fi watitied to that. $1,600 and $74,000 is $90,000. [It 
23 ) pact ok 3s 
sounds like a lot of money, but, please, put it in proper 
aA |} ‘ , , 
prospective and think cout it as I have suggested to 
25 : ‘ 
you. You know, the damage is not over yet. It's not 
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over yet. Because the law asks you to make a further 
y 


determination, because hr. ing is not entitled to 


anycuing less than you and your loved ones were entitled 


to if you were to come into this courtroom and bring 


a similar type of action. fie is entitled to be’ 


compensated for pain and for suffering. ‘That is a 


terrible burden to have to place on you because there is 


no measuring device, and I can't submit to you, but 


each of you must in your own good conscience and good 


common sense make a deteraination whether Mr. King did 


suffer any pain; whether he still suffers pain and, 


whether hc will suffer pain for the rest of his life. 


Now, is there any question in anybody !s mind 


that he suffered pain from 1968 until 1970? If he 


hadn't suffered pain there was no reason or need tor the 


operation, so obviously he did suffer pain through 


1970. And certainly the operation wasn't a pleasant 


experience, being 1n the hospital a 


for pain as was described and read from the hospital 


record that Mr. King was given various medications for 


Certainly he had pain there. After he left the 


pain. 
he: oital he was still under the care of a doctor and 
the Joctor wo'ldn’t take care of him unless he had some 


pain. So ine continued to have pain chr 
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any auestion. ‘There shouldn't be any doubt about that. 


nut now he tells you that he still has pain. Dr. Smith - 


- 


I asked him a couple of times and he says that the conditic 
is a permanent one, which means forever, for the vemainiie 
of Mr. King's life. 

iow, what does that mean?  fliow long is he 
going to live; how long is anyone going to live? So, 
tco, these tables in-licate. how long we expect someone to 
live. tiis expectation.is 12 years. If the Lord wants 
he can live more than that. If you en to talk out, 
life expectancy, if longevity is inherited -- I want to 
read something to you. in this ;ospital record it 
crossed my mind as I read it as being something’ fantastic. 
You have got to live how long Mr. King is going to live 
md if longevity is inherited, it says here, “Pamily Histo 
Father's age at death: 88 years old." So who are we to 
say he is going to live 12 years. But what I | 
submit to you and if you want to accept the 12 years, 
you have got to decide that during thane 12 years he is 
going to continue suffering the pain. Of course it's not 
as bad as it was in '68 or '69 or '70, but the fact eine 
he still cannot stand onit too long; he still ccuhahi, 


work; he still has some pain. I pass it to you. TI 


hope that I have fulfilled my responsibility. I feel a 
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Little better that the yoke of responsibility of 


presenting Mr. King's claim to you has now passed to you. 


I hope that I have done what I have supposed to do and I 


know that you are going to do what you promised to do whe 


you took the oata as jurors here. ff you do 


exactly that, Mr. King will never complain. Mr. King 


is a simple man who comes into this courtroom and asks 


impartiality, wichnout prejudice and without 


only 


10 bins and I don't think that anyone in this country can 


11 ask any more or any less and the responsibility for the 
12 administration of that is on your shoulders. 

13 y am glad & have relieved myself of tka. 

14 responsibility. I want to close by telling you, that 

15 Mr. King has asked me to thank you for coming nere 

16 and listening to his clain anilmowing that you will 


‘ 


7 nake an appropriate and just determination and give him 
18 full justice without compromising anything at all; eae 
19 compromising on the damages and no compromising on the 

20 justice. That's what he expects and that is what he is 


a1 entitled to and that is what he thanks you for. 

iE COURT: ‘Thank you, Mr. Sergi. At this 
cia we will ta a recess The jury is excused. 

(Jury not present.) 


(IE COURT: Mr. Sergi, during the course of yp 
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closing remarks to the jury you referred to the 


medical expense of $1,655, I believe, 4s an item which 
i 


ur. King is entitled to recover if the jury finds that he 


js entitled to an award. 


ow, you will recall that I had prepared 


yesterday provosed interrogatories to the jury and 


don't believe was on there. Do you recall 


ri 


that item 


ERGI: Quite frankly, I don't. 


Wm court: Well, my law clerk is about to 


bring those down so we can lock at. that again. ~ y 


Testa, i have also revised the 


interrogatories to the jurors in accordance with .your 


suggestion, that it be phrased as the plaintiff's question 


% is phrased, has the vessel-owner sustained its burden 
17 _ ‘ : : , . 
of proving that Court Carpentry breached its implied 


18 4 : : : ee 
warranty of workman-Like performance and if the answer 


” is yes, was that breach a proximate cause of the plaintiff's 


20 ‘ae , i ; 
injury and it has been so framed with respect to the 


stevedore. 


22 ieee 
& MR. TESTA: Thank you, your Honor. | Ste 
. 23 *. * > My 
TIE COURT: So that revision will be brought 
2A ‘ . 
‘lown.’ - 
25 . . . 4 ed 
MR. THETA: At this time, your Hionor, may f : 
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eall your attention to the case of Kungham against 
Rederiet Vindegqgen, 33 #. Second 208, a 1964 decision 


of the Court of Appeals of tt 


the Covrt has held chat the work expectancy of a Longshorema 


7 


ania harbor worker is to age 


1is circuit, your Honor, where 


» 65. I ask your iknor to 


so charge in view o€¢ fir. Sergi's statement to the jury 


that it's beyond age 65 and that this man has a five-year 


‘it COURT: 


Your 


uh CMY T 
Bure © DRG Ls 


All right. 


th 


NMonor, I thought you 


ruled on that yesterday and you were going to charge what 


you felt was the Life e«peccancy ani the work expectancy 


according to the table that v 
and certainly the same table 


many trials in this Court. 


vas used in the last, triai:;* 


that has been used in 


gm COURT: Nr. Testa as a second circuit 


case that says chat the Life 
MR. TESTA: Work 


TNE COURT: Work 


that's only a guide. 


2xpectancy of a longshoreman - 
expectancy. 


xpectancy. I am SOrry, 


MR. PETA: The reason Tf mention it is I 


Jon't believe the Court was askag to take judicial notice 


of any tables with respect to wor or life expectancy 


awl counzel has already statel tu the jury what it is 


. 


f, 


f 
f 


eae ys 
. 4 
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same chart that your 
wonor has used and, thererore, 2 have also submitted it 
in my Teguest to charge an? since «ic dism't go over every 


Go ch.rye iaiividually and we accepte 


abouc th: mannes in which you are 


yoing to cnarys, i dida't have to wake any point of doing 


nowing that the Coure tas going to charge it in 


's the card that you 


out, the Court is 

require) to charge the jucy, as you know, with respect 
co any averd of fucure lost wages or future pain and 
cuciering, because any such avaru has to be discounted 
to its present value ani tie secon? circuit has ruled, 

Court fas ta do that whether 

or not. 

making an awarld for future pain and 
sui¢ering, that obviously must sake Snte consideration 
the p? incilé’s Life expectancy. © in making an award for 
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“tc wages, that must obviously take into account 


plaintitft's life -- worming life expectancy or work 


‘he government which inlicate possible work life expectane 
I think those are publish Dy the Labor Department. 


As you say, the secon’ ci i as ruled that in the case 


| 
} 
; 
| 
} 
ectancy. 
iow, as we calid, there are tables published 


work, such as the 
say -- 
expectancy is age 65% 
plaintité, I don't know 
is a longshoreman. 
MR. SE Phe plaintif£ is not 
does not do 2 § 
an] therefore I object to that case being used. This man 
was not a iongshoreman. Jie is a marine carpenter. There 
is a vast difference between a longshoreman and a 
marine carpenter. ‘A longshoreman actually uses his brawn 
for moving about heavy cargo. int. ning does not do that. 
lle merely cies up chains and secures chains and nails 
down boards. 
iow, that's an entirely different kind of work 
I think it terribly unfair to.impose upon him that: 
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lecision that fir. festa nas handed you which refers to 


longshoremen only, »ecaus: thac's all it says, longshorem 
unless it refers to others in the same decision. 


your iionor please, that 


7 
. 
e 
r 
c 
, 
23 
, 
r 
rr 
aa | 


lecizion refers to longshorenen ind harbor workers. 
MR. SURGI: Where Goes it say tnac? Let 


me see the decision. 


Tim COURT: During the recess we can loow at jt 


im. TESTA: Mr. Klay falls within that 


category, your tonor. 


‘10 COURT: We will look at the case and if i 


covers persons other chan lLongshoremen -- if be covers 
harbor workers, I would think that Mr. King fails.“into. 
that category since he is a marine carpenter and he 
described iis work as tying up neavy equipment aboard © 
ship. 

237 'yioght;:' 4s indicated, Mr. Testa, this 
proposed interrogatory to the jurors does not contain that 
reference to the medical expenses. So that would have 
to be aided. 

We could possibly aid that to the top of the 
second page and re-number accordingly so we don't have to 
re-do the entire thinc. SO we will insert at the top of 
page 2 item 3, mecical expenses, is that it? 
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rrom the date of the accident to the present? 


i) 


there any claim for future medical expensespP 
R. SERGI: No, your jionor. 
cn COURT: ALL right, medical expenses 


= 


from the date of the accident to the present. 


Now I will pass you the revised interrogator 
: 4 


8 
relating tc the claims otfer. 
9 . Pee OF eee fee 
With respect to this revision on top of 
9 
10 ; P 
page 2, I notice that there is omitted a yes or no which 
will be inserted. I guess in copying it was left out. 
12 ; : , 
So the tey of page 2, in answer to the second question, yes 
13 y . ; 
or no was omittea, So we wiilk insert that. 
14 ; 
MR. TESTA: If your ionor please, just so 
15 ‘ . 
the record may be straight, If did not request that the 
16 
jnterrogatories be submitted to the jury. The way 1. 
17 
requested they be submitted was that, has the vessel-owner 
18 
established its claim that Court Carpentry breached its 
19 
warranty of workman-likxe perfocmance of the marine lashing 
20 
operation and that this preach or warranty t.as the 
21 
proximate cause of plaintiff's accident. I did not 
22 
tj suggest any such language about failing to notice, remedy 
; 23 
or cause to be remedied a dangerous condition because 
2A 
the testimony in this case is that these beams “2re so 
25 


yeavy that Court C..cpentry could not have remedied these 
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conditions. They conld not have Jone anything about it 
other than to chock chen, which means putting a board 
Detween them. hat coes noc eliminate the Space, 
your wUonor. this “as not my Suggestion at all. 

Te COURT: At least the record is clear. 


fs there anything else? 


MR. MOLANPIY: Your Honor, may I ask how your 
Nonor intends to handle the question of contributory 
negligence? 

MME COURT: I think we have peen over that 
at least five times in this case. le are not going, 
over that again, genclemen. 

MR. TESTA: For the record, your Honor,, may 
tT have an exception to these two interrogatories which 
your Honor proposes to submit to the jury? 

TH COUT: Yes. 

MIR. TekSTA: And also may the record show that 
I asked your Honor to submit an interrogatory with 
respect to conduct precluding indemnity on the part of 
the shipowner. I would like an exception to your 


Nonor's refusal to submit such an interrogatory to the 


jury. 


THE COURT: Let's sec, what was that again? 


MR. TESTA: “Z say your onor.will recall that 
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I asked your Honor to submit an interrogatory to the 
jury with respect to conduct wn the part of the shipowney 
precluding indemnity. That is, If requested an 
interrogatory to read, “Did any conduct of the shipowner 
prevent the shipowner froin recovering indemnity from 
Court Carpentry?" 

gm COURT: Y2s, we have been over that..:-2 
had pointed out that I had previously written a 
memorandum opinion in which I ruled that the ship did not 
have a duty to inspect the work of the stevedore. So 
on that basis your request now is denied. We went over 
that yesterday and I ruied the same yesterday. 

MR. ‘ESTA: I just want an exception on the 
record today, your Honor. 

yiould you return to the clerk, please, your 
copy, so that we can make those minor corrections we noted. 

MR. HOCKETT: If the Court please, we have 
inked them in on several over the copies, at least I 
did. 

QE COURT: All right, you can keep your own 
copy. I wili just do that on the original. 

MR. HOCKETT: Did we have the Court's 
permission to go outside? ; 


Tt COURT: Yes, we are going to fzke a brief 
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(In open court, jury not present.) 


on COURT: ALi vieht, mr. Yesta, did you 


hm. TMSTA: =I gave it to the clerk right 
here and he said he gave it to you. 

If your Honor pleasc, while he is getting that 
case, I just noticed that in these interrogatories in 


the third-party action you refer to ny client by name but 


you refer to ITO 4s tne stevedore. I would respectfully 
ask your fionor to insert that name ITO in that ..% 
interrogatory so there woula be no confusion in the 
jury's mind as to who they are dealing with. 

PimE COURT: Let me say that if they don't 
know that we are talking about tiie person that Loaded 
the steel beams on the boat, Mr. osta, we are in 
sad shape. 

wR. TMETA: That's true, your Honor, but tne 
Name <- 

mint COURT: What difference does it make 
whac the name is? You know it Jozen't make any difference 


ani we Jou't have “ime cor petty things: Like that 
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wh. TOCM: Chae is ay request, your jionor. 


the Life a¢tpectarcy o° tire tlaintifé according to this 
Charé chac you hev2 hanied up ic’. 12.6, is that right? 
jm. SCENRGI: Wes, your donor. 
THK COURT Ani the work Life expectancy is 


og 
Jette 
ae Se ‘ i 
IR. SERGI s L@E 6 
mn - “nr 7° - -~ sg r 1g ; 
Piss COONS: here 15 you say in this case it 
Pg & cers co --— 


. 
fR. TESTA: Right where their marker As, 
your swnor. ‘here is a statement by the Second 


Circuiz that the work expectancy of a loujshoreman is 


SIN CouUR?: we were calhing about whether 


dersons other than longshoremen, whether all 


ik. ‘HSE: i think ic's Cuir to interpret 
sint desacnation to cover all horvor workers, your ilonor, 
ani not just restrict it to loncshoremen. 

wR. SENCT: I Jon't think how it could -- 

Juz CCURY: Jusc a winute. -We are not 
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vor heve to realize, 


4 


that chis ving a ditiicult time 


vers,all of whom 


any mitter. 


uR. SERGI: I apologize for that, your iionor. 


po. é . 
is going to oe 


(Jury 
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CHARGE OF THE COURT: 


Tin COURT: Ladies and gentlemen, first I want 


-_ 


to thank you for your patience ana for your cooperation in 


King 5 
vs 
Deutsche ¢ 


being prompt. I know that this has been a relatively short 


trial and I want to thank you for the careful attention 


68Civ 3374 7 which you paid to the testimony ana other evidence as it 


10/11/74 
8 came in and to the careful attention which you paid to each : 
C.B.Motley 
D.J- 9 of the lawyers as he made his respective summation. I trust 
10 that you will bear with me now and give me that same degree 
11 of attention which you have given throughout the trial so: 
t gsi 


12 that you may carefully understand the legal principles which ., 


a 


13 you are to apply to the facts in this case as you find them. 
14 Now, as the lawyers have already indicated to a 
15 you in their remarks and as the testimony indicates, there 34’ 


are three claims being tried together here. The first is aed 03 


Pay aot 
the claim of the plaintiff, Jackson O. King, against the et 


vessel, the vessel owner, the owner of that vessel, claim- Pak Z 
“ re ee 
aS 
ing ‘cael on the ground that he was injured while working +.) |. 


on board that vessel as a result of an unseaworthy condition °, 


“? 


on the vessel. 


~ 
@ 
} ————______—___—_____—______ Ee 


As I told you earlier, having brought that claim 
against the vessel owner, the vessel owner in turn brought. -«: 


s 


an action against the stevedoring company which loaded the «i: 


Cl 
i oe oe 


steel beams onto that vessel and in addition brought an 
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action against the plaintiff's employer, claiming that each 
of those independent contractors breached their implied 
warranty of workmanlike performance and if the plaintiff 
recovers against the ship or the ship owner because of this 
unseaworthy condition, the ship owner is entitled to re~ : 
imbursement from the stevedoring company and the plaintiff's 
employer because as the vessel owner ek those independ- 
ent contractors breached their duty of workmanlike perform |, 
ance to it. 

Now, in submitting the case to you I am going to. 
first sumit to you the plaintiff's case against the weseei cs’: 
In doing so I am going to submit to you what we call specks: 
interrogatories to the jury; that is questions which we want , 
you to answer so that we will know the. basis upon which woes: 
aryived at your decision regarding the plaintiff's case ~ ***y, 
against the vessel. Then when that has been completed 1 


am going to submit to you 4 separate and distinct set of 


against the stevedoring company and the carpentry company 
and you will answer the questions with respect to that claim 
on those sheets of paper. 

As I have said, this is an action prought by the, <5 
plaintiff, Sackens 0. King, against the defendant, and wea 


have been referring to the defendant here as the Hansa Lines 
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| 

5 

for short. It has a long German name, but to simplify | 
. 2 N | 

matters we have been referring to the vessel owner as the | 


Hansa Lines. So when I say Hansa Lines I am referring to 


the vessel or the vessel owner. | 
As I have said, the plaintiff has brought this 


action against the owner of the vessel in which the plaintiff 
was assigned to work by his employer, Court Carpentry, on 
June 18, 1968. 

The plaintiff claims pres while he was working 
aboard the vessel he sustained a permanent injury to hic 
left knee when he accidently stepped into a space between 
two beams. These beams had been layea on the floor or the 
deck as they call it of the No.4 hatch by a stevedoring— = 
company employed Fy Hansa Lines to load the H~beams ae 4 
other cargo on board the vessel. 

It was the plaintiff's job to lash or secure this.” 
other carqo to the H-beams with a heavy wire. It.is un- 
disputed that the plaintiff was required to walk on the odes 
beams to accomplish this task. 


The plaintiff claims that the leaving of a space” 


between the H-beams on which he was required to walk created ef 
an unseaworthy condition on board the vessel for which the ,-...)\» 
vessel is liable to him for any injury and monetary losses. ». ii 


which he has sustained as a result of this unseaworthy 
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First I want to point out that the mere fact that 


a plaintiff ina civil action makes certain claims does 


not mean in and of itself that the plaintiff is entitled -to 


some award of damages and that is because the law requires 


that before a plainti‘f in a civil action can recover any 


money from a defendant, the jury must first be persuaded 


that the plaintiff has proved his claims by a fair preponder=- 


ance of the credible evidence. Therefore, I would like to 


call your attention to the plaintiff's burden of proof in 


this case. 


If you ever served on a criminal jury before, then 


you. will know that the burden of proof in a criminal case  },, 


is different from the burden of proof in a civil case. In 23.5 


a criminal case the Government has the burden of proving. : ‘~:..%: 


that a defendant is guilty of the crime charged beyond a oe 


reasonable doubt. 


“ 
r 


. 2 . ‘4 
In a civil case the standard of proof is different. 


re ae 


ofp 


In a civil case the one bringing the action must satisfy 
the jury that he has proved his contentions by 4 fair pre- 
ponderance of the credible evidence. In other words, 4 


lesser standard than in the criminal case. Sear t. 


In determining whether the plaintiff here has 


carried his burden of proof, you take into your minds all 
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of the evidence in the case, that which supports the plain- 
tift's contentions and that which supports the defendant's 
contentions, and you should then determine which has been 
the more convincing, which evidence gives you the correct’ 
version as you see it of the facts; which seems to you to 
make more sense. Of course here we are talking of common 
sense. 

This does not mean that you should add up the 
number of witnesses on each side and actually balance them, 
because what we are talking about here is the quality of 
the evidence and not the quantity. Which evidence, in other 


words, is more likely to represent the true picture of what 


actually happened here. 


Should you find that there is conflicting evidence, 


~ ey 


and if you find that this conflicting evidence is evenly 


balanced in your minds so that you are able to say that the © 
evidence in either side of the issue preponderates, then : 
your finding must be against the party carrying the burden ee 
of proof, namely the plaintiff. s 
In short, what I am trying to say is this: I have 
said that the plaintiff has the burden of proving his case 
by a fair preponderance of the credible evidence. Now, wee. 


don't have any scales here in the courtroom on which you 


can in effect place the evidence and actually weigh it... 
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But if you have served on a civil jury before, the Judge 

may have said what I am about to say to you now, and that 

is that you have to imagine in your minds the scales: of 
justice, so to speak. The party having the burden of 

proof must tip that scale slightly in his favor. rf it’ re- 
mains evenly balance or if it tips all the way down on the 
defendant's side, then the party carrying the burden of 
proof, that is the plaintiff, has not sustained’ that burden. 

Now, this necessity to sustain the burden of 
proof applies to all of plaintiff's claims, including his oe 
claimed monetary losses. ea 

As the jurors in this case, you have the important 
task of determining the credibi’ *y or believability of : 
the witnesses who testified right here before you, sO 1 
want to tell you how you determine the credibility of the oa 
witnesses and how you determine the weight which you accord 
their testimony. 

You have heard the witnesses, as I have said, 
and the question, therefore, is how do you determine the 
weight to be given to the testimony of the various witnesses; 
how do you determine if they are credible? 

In your search for the truth you use your plain 7 
everyday common sense. That is why you are leat We | 


certainly hope that you are average men and women and that 
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you have brought to this case your common sense; that you 
haven't left it at the door of the ccurtroom when you came 
in here to git on the jury. We want you to bring to this 
case your common sense and your daily experiences in life 
so that you can make an adjudication as to who is telling 
the truth and who is not. 


As I have said, you have seen the witnesses who 


took the witness stand, but we also had testimony of witnesses 
presented to you by way of reading their testimony before 
trial. Most of the witnesses, however, testified in person, 
which gave you an opportunity to observe their donde and ©: 
manner while on the witness stand. 

Now, the questions which arise out of this are: 
How did they impress you? Did the witnesses appear to be 5th 
testifying frankly, candidly, fairly? In other words, in 
evaluating the testimony and credibilicy of witnesses, as I 
have said you apply your common sense and experiences pre~ 
cisely as you do in @etermining an important matter in your’, 
own life when you have to decide whether or not someone has 
given you a true picture of a situation. 

Now, almost every day of your lives you are called 
upon to make a determination as to whether you are going oe. 


believe someone or not and you draw on your common sense and 


experiences in connection with that determination. You are 
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to do the same thing here. 

You should consider, as I assume you naturally 
will and as I mentioned before, the witnesses’ demeanor, 
his background, his candor, his lack of candor, possible’ 
bias, means of information, accuracy of recollection. You 
should consider whether the witness's testimony is supported 
or whether it is contradicted by other credible evidence 
and circumstances in the case. 

You should consider whether the witness has an 
interest in the case. When a witness has an interest in 
the case there is a temptation to color or exaggerate 


testimony or possibly even to withhold damaging testimonr. 


You shoulda weigh all these factors throughout your delibera- ; 


tion, but interest is an element to be considered in PPLE 
ing the credibility of any witness and the weight to be - She 
accorded to his testimony. 

If you find that any witness has made a material 
misstatement of fact with the intention of misleading you, 
you may disregard that portion of the witness's testimony 
which you do not helieve or you may disregard all of it, or 
you may accept that part which you find reliable and dis- 
regard the rest of it. 

You may also iiientiles the strength or weakness 


of a witness's recollection, but sometimes while the witness 
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| may not be intending to deceive you he may have a weak 


| recollection on the subject or be incapable of accurately 


setting forth what he observed or did, or even without 
realizing it he may not have been aware of che actual facts 
as they occurred and you may consider that in judging the 
credibility of a witness. 


Now, I want to say a word about expert witnesses 


| because we did have a doctor who testified here as an expert 


witness. You may recall that the doctor gave you testimony 
concerning his qualifications as an expert in this field. 
When a case involves a matter of science or art or some 
field requiring special knowledge or skill not ordinarily 
porsessed by the average person, an expert, is permitted: to 
state his opinion for the information of the iat the 
jury. The opinion stated by an expert is based upon partic-- 
ular facts as the expert himself observed them and testified 
to them before you or his opinion was based upon facts which 
the attorney who questioned him or attorneys who questioned iy 
him asked him to assume for the express purpose of stating | 
an opinion based upon those assumed facts. 

You may reject an expert's opinion ‘if you find 
the facts to be different from tnoee which form the basis .* 


of the expert's opinion. You may also reject his opinion 


if after careful consideration of all the evidence, expert 
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and other, you disagree with the opinion. fn other words, 
you are not required to santos an expert's opinion to the 
exclusion of the facts and circumstances disclosed by other 
evidence in the case. Such an opinion is subject to the 
same rules concerning credibility and reliability as I just 
explained as any otrer witness. It is given to assist you 
in reaching a proper conclusion and is entitled to such 
weight as you find the expert's qualifica ‘ons warrant and 
must be considered by you, but it is not controlling on your 
judgment. 


Now we come to the legal theory on which the 


plaintiff proceeds in this case. As I told you, tne plain- a" 


tiff predicates his case on an ancient maritime doctrine 
known as seaworthiness. 

Plaintiff is entitled to recover if you find Lhat ,, 
the ship or vessel here was not seaworthy -- that is un-— 
seaworthy as we say ~~ at the time of the alleged accident 
and that that unseaworthiness was a proximate cause of the 
plaintff's injuries. This ancient maritime doctrine provides 
in essence that the owner of a vessel is under a duty which 
he cannot delegate to anyone else to provide and maintain 
a seaworthy vessel. 


Naturally the question in your mind is what is 


meant in a case such as this by a seaworthy vessel. It 
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| simply means that the vessel's owner is under an absolute 
| auty’, as I have said, which he cannot delegate to anyone 
el-e to see that the vessel itself and its deck, equipment, 


gear and crew are not defective. The best possible deck 


area, equipment, applicances and crew are not required and 
wy vessel owner is not under 2 duty to provide.such-deck areas 
equipment, appliances and crew which are reasonably fit for 
the use for which they were intended. 
The duty to provide a seaworthy ship can be 
icicouiom by the owner of a vessel by supplying defective equip- 
ment or by failing to supply equipment necessary for carry- 


ing out the job with reasonable safety. 


It -an also be breached by providing a work area 


or by providing a crew or crew members who are not reason- 
ably competent, or by providing insufficient manual assistance 
to do a job, or insufficient supervision when ana stieah 
required to do a job, or to perform a particular task in a 
safe and prudent manner, or by improper stowage of cargo 
aboard ship. 


Under the doctrine of seaworthiness, the owner 


vyhich is not safe and adequate for the work to be performed 


of a vessel is liable to pay damages to one injured on board 


the vessel if the vessel or its equipment or crew are found 
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to be, as I have said, unseaworthy. This is true even 
though such unseaworthiness resulted from no fault on the 
mart of the vessel owner or its employees or agents. In 
other words, if there is an unseaworthy condition and one 
is injured, the owner of the vessel is liable without fault 
on its part. 

In determining the question of unseaworthiness, 
then, you will not consider whether the vessel owner: had 
any actual or constructive knowledge of any defect in the 
stowage of the cargo as claimed by the plaintiff or whether — 
the vessel owner's employees acted as reasonable men would 
have acted under the circumstances. In other words, you 
are not to consider how the vessel became unseaworthy if oder 
you find that it was unseaworthy. 

If the vessel was unseaworthy and that unseaworthi-~ 
ness directly contributed to the plaintiff's injury, then 
the plaintiff is entitled to recover. The ship owner is 
liable for the acts of the longshoremen which result in an. 
unseaworthy condition and that is because the ship owner ‘a 


liable, as I have said, for any unseaworthy condition which 


results in injury no matter by whom the’ unseaworthy condi- 


tion is caused, whether it is caused by its own employees . 
or the stevedore's employees or anyone else. So if you 


find that the longshoremen, that is the stevedore's 
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employees -- they are called longshoremen. A stevedore's 
employees are called lonqshoremen. If you find that they 
created an unseaworthy condition when they loaded the steel 
beams on board the vessel and that plaintiff was injured 
as a result of that, then the ship owner i- liable. 

In determining whether the cargo as stowed here 
created an unseaworthy condition you have to take into 
consideration whatever evidence there may be in the record 
as to the proper manner in which iteiei steel beams are stowed. 
In determining whether the stowage of that cargo was unsea~ 


worthy you have to find that the stowage of those beams 


|| departed from the usual and customary method of stowing 
| such beams. 


Now, a working man working on board a ship such ae 


as the plaintiff does not assume the risk of injury from io 


the unseaworthiness of a vessel. However, in nearly every : 


| occupation aboard ship there is some inberent and unavoidable 


risk which does not arise out of negligence on somebody's 
part or unseaworthiness. A workman must assume such risk 
when he enters upon his calling and goes on board ship to 


work. He does not, however, assume the risk of injury from 


even obvious dangers or conditions if the cause of the danger: 


is the ship's unseaworthiness, including the ship owner's 


failure to provide a safe place to work or to provide him 
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with proper tools to 10 the work or proper supervision or 


mmc 


the failure to have properly stowed carqo. 


— 


4 | If you fine that the ship was unseaworthy, you must 
5 then determine whether such unseaworthiness was the proxi- 
6 mate cause of the injury to the plaintiff here. 
7 Now I am going to tell you what is meant by prox- , 
8 mate cause. Proximate cause is that cause which in a | 
| 
9 natural and unbroken sequence of events, unbroken bry any 


10 | eircicient intervening cause for which the defendant was 
| not responsible, helped to cause the injury and consequent 
12 | damages complained of by plaintif<. tn other words, proxi- 


13 mate cause means that there must be a direct causal connec 


14 tion between any unseaworthiness you find and the plaintiff's 

15 injuries. | 

16 To consitute proximate cause, that particular 4 
é “V7 cause must actually contribute to the result. Therefore, 


18 | plaintiff must prove by a fair preponderance of the credible 


19 evidence that the injuries which he sustained were proxi- » 

” mately caused in whole or in part by the ship's aiiiaieaiiedl 

21 ness. 

= Plaintiff is not required to offer evidence which 3 
Oe 3 positively excludes every other possible cause of the injury - 

2A which he sustained. It is sufficient if you find that the ie, * 

25 accident in question was an independent cause of injury oF 
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iceelerating, provoking, irritating or hastening 
é 


factor in the ultimate results. Th 


at is to say yOu are not 


to find against plaintiff Simply because he may have had a 


Preexisting condition Or illness or a prior accident, ° : 


The vesse!) owner in this case, in addition to 


denying that voSs3el was unse 


aworthy and in addition to deny~ 
‘ 
ing that i¢ “2@F@ was any unseaworthiness, it was the proxi- 
mate cause of the Plaintiff's injury, the vessel owner 


| 

| 

| 

| S a further defense that negligence on the part of 
! 
| 


consequent damages which the Plaintiff may have Sustained, 
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which contributed in Some measure to the beseech 


In maritime cases Such as this a Plaintiff who 


has been negligent in Part is not barrea completely from 


recovering from the defendant. He is bar-ed completely from 


recovery only when you find that his negligence alone was 


completely responsible for the accident. 


In determining wiether plaintiff was contributorily 


negligent, you must consider that the Plaintiff is required 


as his obligation to the defendant to use reasonable care 
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to avoid anything that will cause injury to himself. 
If you find that plaintiff omitted to do anything 
which a reasonably prudent man would do under the circum 
stances of this case OF that he did something which a reason- 
ably prudent man would not do and that it brought about and 
contributed to his accident, then you must find that the 
plaintiff was guilty of contributory negligence. In short, 
plaintiff is held to exercise that reasonable degree of 
care which a person with his smieriedes would have used 
under the circumstances. 

Now, contributory negligence is an affirmative 
defense and consequently the burden of proving that the 
plaintiff was contributorily negligent as the vessel owner 
claims is on the vessel owner. The vessel owner has to 
prove that the plaintiff contributed to the accident. 

In seeking to establish plaintiff's contributory 
negligence, 4 defendant must prove that negligence by a fair 
preponderance of the credible Geer ek In other words, ; 
the defendant on this issue of contributory negligence has 
the same standard to meet as the plaintiff in proving his 
claims. That is the vessel owner must prove plair*‘*f's 
contributory negligence by a fair preponderance O01 whe 
credible evidence. 


In considering the issue of contributory n-gligence, 
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‘it is your duty to consider alk the evidence which has been 


introduced, whethe~ by the plaintiff or by the defendant. 


If you should find that plaintiff's negligence alone was 


entirely responsible for the accident, 


then, of course, you 


would return a verdict for the defendant vessel owner. 


If, on the other hand, you should find from a 


preponderance of the evidence in the case that the vessel 


was unseaworthy but that plaintiff himself was also negli- 


gent and that plaintiff's fault also constituted a proximate 


cause of the injuries which he sustained, then since this ‘is 


maritime case you compare the fault of the 


turn a verdict in favor of the plain 


based upon the comparison. Of course, if you find from all. 


tiff in a reduced amount 


parties and re~ 


the evidence that the plaintiff was not contributorily 


necligent, then you would not take that into consideration. -. 


The proper procedure to be followed by the jury 


in comparing the negligence of the parties 


there was some negligence on the part of the plaintiff which. 


if you find that 


contributed to his accident, then you have to follow this 


procedure: 


‘ 


First you determine the full amount of all damages 


sustained by the plaintiff as a proximate result of the 


accident. When you have gotten that full amount you then 


compare the fault of the parties, as I have said, by 
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determining in what proportion, expressed in terms ofa 
percent, plaintiff's own fault contributed to his injuries. 
Then you deduct from the full amount all the damages awarded | 
to plaintiff a sum egual to that percent of the total which 
you have found ’if you so find was caused by the plaintiff's 
contributory negligence and then you return a verdict in 
favor of the plaintiff for the reduced amount. 

On the interrogatories which we are handing you 
there is a place for you to set that forth if you should 
so find. 

Now we come to the issue of damages. If on all 
the evidence you find that the plaintiff has sustained his 
burden of proof that the vessel was unseaworthy and that 
the vessel's unseaworthiness was a proximate cause of 
plaintiff's injuries, then and only then do you reach the 
question of damages. 

Of course, if plaintiff has failed to prove the 
vessel unseaworthy that would end the case. You do not 
consider the issue of damages at all, you return a verdict 
for the defendant. 

Incidentally, the fact that I instructed you on 


the issue of damages does not mean that you are to assume = 


that the Court is of the view that the plaintiff is entitled 


to a verdict or indeed that the Court has an opinion as to 
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how you are to decide the case. That is, as I have already 
told you, exclusively your function, but, of course, I must 
instruct you on the issue of damages in the event that the 
plaintiff is entitled to damaces. 

The purpose of the law is to award as far as 
possible just and fair compensation for the loss which 
directly flowed from the wrong done to the plaintiff. The 
damages awarded must be purely compensatory and reasonable, 
nei+her inadequate nor excessive. 

The matter of damages rests in your sound dis- 
cretion. You will be auided by your common sense and 
experience, but your award must bear a reasonable relation- 


e 


ship to the injuries and monetary damages actually suffered 


| by the plaintiff. 


In assessing damages your aim sho 'd not be to 
make the plaintiff rich at the expense of the defendant. 
Personal feelings or sympathy or bias or prejudice should 
not enter into your consideration. Your aim should le, 
as I have said, to award tue plaintiff a sum of money which 
will be fair and reasonable compensation for the losses 
suffered as a result of the accident. Again, plaintiff has 
the burden of proof with respect to the nature and extent . 
of his injuries and with respect to the resulting monetary 


losses such as lost wages or medical expenses directly 
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Now, the plaintiff is entitled to damages for the 


' following if you find for the plaintiff on the issue of 


| unseaworthiness and proximate causes I have said: 


First, he is entitled co be compensated for any 
| pain and suffering, including menial anguish. That is pain 
and suffering incurred by the plaintiff from the date of 
| the accident to the present, inlcuding any time spent in 
the hospital. 

Then he is entitled to recover any lost wages. 
| That is wages lost as a result of the accident from the 
date of the accident to the present. 

Then he is entitled to recover for any future pain 


and sufferina, including mental anguish which you may find 


he is likely to suffer in the future and I will explain 


that further to you in a moment. 

Then he is entitled to recover any lost wages 
in the future. That is future wages if you find that his 
earning capacity in the future has been impaired as a result 
of this accident. 

Then he is also entitled to recover any medical 
expenses which the evidence shows were incurred. 

Now I want to discuss each of these items of damage 


in a little more detail. First pain and suffering. If you 
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find that the plaintiff has already incurred pain and suffer- 


ing and if you find that plaintiff is reasonably certain to 


indure pain and suffering in the future as a result of the 
accident, as I have said, he is entitled to be compensated 


for it. That is past pain and suffering and future pain 


and suffering. 

Here, however, I must tell you that there is no 
yardstick for measuring pain and suffering. The only yard- 
stick is your own common sense and good judgment based upon 


the evidence in the case. In other words, there is no hard 


and fast rule governing the amount which you award a plain- 


tiff in a case like this for pain and suffering in the past 
or in the future. Your award, however, must be based on a 


full consideration of all the credible evidence of the case 


and must bear a reasonable relationship to that evidence 


as to the nature and extent of the plaintiff's injuries, © 
that is whether they are permanent or only temporary in 
nature, and as to the pain and suffering which the evidence 
shows the plaintiff has already endured and is reasonably 
certain to endure in the future as a result of this partic- 
ular accident. 

You are not permitted to award speculative damages. 
This means you are not to include in any verdict compensa- 


tion for prospective losses which although possible are 
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| wholly remote and conjectural. Any award for future pain 
and suffering must therefore be based on a finding by you 
from a consideration of all the evidence that there is a 
reasonable likelihood that plaintiff will experience pain 
and suffering in the future. 

Now, as I told you this concept of pain and 
suffering includes mental suffering or mental anguish. 
Mental anguish or mental suffering may arise out of physical 
injury and depends upon the nature and extent, character and 
probable duration of the injury and whether it is permanent 
in nature or only temporary in nature. If you find that by 
reason of the nature and extent of his injuries plaintiff 
has suffered mental torment or anguish, or if you find that 


as a consequence of his injuries plaintiff is handicapped 


in performing tasks -and-activities of day-to-day living and 


that these handicaps have in turn caused plaintiff mental 
anguish, and if you find that such handicaps and consequent 
mental anguish will continue or that there is a reasonable 
likelihood that. they. will continne in the future, you may 
consider this in assessing damages for pain and suffering. 

The law includes within the term mental suffering 
or mental anguish the following elements: Anxiety, worry, 
humiliation, mortification or embarrassment. 


With regard to future pain: and suffering, plaintiff - 
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has the buréen of proving, as I have said, that there is 

a reasonable likelihood that he will expericnce pain and 
suffering in the future. Now. if plaintiff has sustained 
his burden with respect to this, your computation of any 
award for future pain .and suffering must take into account 
the period of time over which it is reasonably certain that 
pain and suffering will be sustained. Now, this means that 
you must take into consideration the plaintiff's life 
expectancy. 


In addition, any award for future pain and suffer- 


ing must be discounted to its present value, and I will 
explain in a few moments how that is to be done. 

According to a life expectancy table as shown : 
on this chart, ~1d which the Court has received in evidence 
as a Court's exhibit, the life expectancy in this country 
of a male person sixty-six years of age today is 12.6 vente. 
Now, this fact may be considered by you in arriving at the 
amount of damages, if any, to be awarded for future pain 
and suffering. 

I want to point out that life expectancy, as 
shown by a life expectancy table, is merely an estimate 
of the probable average remaining length of life of all 
persons in the United States of a given age and sex and 


that estimate is based upon a limited record of experience. 
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So the infere :c ich may reasonably be drawn from life 

| expectancy as shown by the table applies only to one who has 
the average health and exposure to danger of people of that 
age and sex. 

In eetermining the reasonably certain life 
expectancy of the plaintiff, the jury should consider in 
addition to whatever is shown by life expectancy tables all 
ether facts and circumstances in evidence bearing upon the 


life expectancy of this plaintiff, including his occupation, 


his habits, his past health record, his health at the time 


of the ~ccident and his present state of health. 

Now, in addition to claiming lost wages from the 
date of the accident to the present, the plaintiff alse 
claims future lost earnings resulting from reduced earning 
capacity. That is earningswhich he claims he would have 
received in the future had he not not sustained a diminu- 
tior. of his future earning capacity as a result of this 
accident. 

In connection with plaintiff's claim for lost 
future earnings, plaintiff again has the burden of proving 
that there is a reasonable likelihood that but for the 
accident he would have had greater earning capacity or he. 
would have continued to work in the future. 


In this connection you must take into consideration 
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plaintiff's work life expectancy and you must bear in mind 


een nat nt 


the difference between life expectancy and work life 
expectancy. 

According to this table aqain, the plaintiff's 
work life expectancy is 5.9 years. However, the inference 
which reasonbly may be drawn from work life expectancy tables 
only applies to one who has the average health and exposure 
to danger of people of that age and sex. The jury should 
also consider in addition to what the tables indicate all 
other facts and circumstances in evidence bearing upon the 
work life expectancy of the plaintiff, including: his occupa- 
tion, past health record and present state of health. 

Any award for anticipated future lost earnings 
must be discounted to its present worth as is true of any 
awara for future pain and suffering and now I shall explain 
to you how that is done. a 

As I have said, if the jury should find that the 
plaintiff is entitled to a verdict and further finds that 


the evidence in the case establishes that there is a reason-’’ 


and suffering, then it becomes the duty of the jury to 
ascertain the present worth of any award it makes for these 
items of damages, since the award of future damages neces~ 


sarily requires that payment be made now for a loss thal. 
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will not actually be sustained until some future date. 
Under the circumstances, the result is that the plaintiff 
will be reimbursed in advance of the loss and so will have 
the use of that money which he would not otherwise have 
received until some future date for the verdict. 

Now, in order to make a reasonable adjustment 
for the present use interest free of money representing a 
lump sum payment of anticipated future loss, the law re- 
quires that the jury discount or reduce its present worth 


the amount of the anticipated future loss by taking, one, 


the interest rate which plaintiff could reasonably ‘pe expect- 
ed to receive on an investment today of the lump sum payment | 
together with, two, the period of time over which the future 
loss *s reasonably cert*in to ce sustained and then deduct 
from the total award from that anticipated future loss what- 
ever that amount wo.ld be reasonably certain “o earn OF re-. 
turn if invested at such a rate over such future period of 
time and include in the verdict an award for only the present 
worth, the reduced amount of the total anticipated future 
loss. 

Now, this computation is readily made by using 
the so-called present value tables on the back of this dase 


and explains to you exactly how that is done. If you arrive 


at that point you may send for this card when you go into 
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the jury room to deliberate, if you arrive at a point of 


damages and if you arrive at the point of considering future 


lost wages and future pain and suffering. [It gives interest 


rates on here which you may use up to six percent and I 


suqgest that you use a rate which is not less than five 


percent. 


After you have made an award for each item of 


damage which I have just explained, if you arrive at that 


point and you have gone through all these computations you 


must deduct any percent of contributory r.egligence which 


you find plaintiff contributed to the accident if you find 


that he was contributorily negligent as I explained before. 


You would deduct tiis expressed in terms of a percent from 


the total award of all items of damages.° 


If you make an award to plaintiff, the amount so 


awarded is not subject to Federal or State income taxes and 


no amount may be added to the award believing that it would 


be subject to Stateor Federal income taxes. 


As T hav. tosu you, I am going to let you first 


consider the plaintiff's case against the vessel owner, 


which I have just charged you on. The most important part 


of this case is the part which you as jurors are about to. 


play because it is for you and you alone to determine whether 


the plaintiff has sustained his burden of proof of the 
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issues and if he has, what amount he shall be awarded for 


each item of damage. 

I know you will try the issues that have been 
presented to you according to the oath which vou have taken 
as jurors. In that oath you have promised that you would 
well and truly try the issues joined in this case and a 
true verdict render. I suggest to you that if you follow 
that oath and try the issues without combining your thinking 
without any emotions, you will arrive at a true and just 
verdict. It must be clear to you that once you get into 
an emotional state and let fear or bias or emotion or 
sympathy interfere with your thinking, then you will not 
arrive at a true and just verdict. 

Now, as you deliberate, \adies and gentlouen; 
please be careful to listen to the opinions of your fellow 
jurors, as well as to ask for an opportunity to express 
your own views. No one juror holds the center stage ina 
jury room and no one juror controls or monopolizes the 
deliberations. 

If after listening to your fellow jurers and if 
after stating your own view you become convinced that your 
view is wrong, do not he: tate because of stubbornness or — 
pride of opinion to change your view. On the other hand, 


do not surrender your honest conviction solely because of 
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2 the opinion of your fellow jurors or because you are out- 


numbered. 


In answering these questions relating to the 


plaintiff's cave, your answer as to each question must be = 


unanimous and must reflect the consciencious conviction of 


each and every one of \"9uU.- 


Mr. Clerk, would you hand this interrogatory to 


the foreman of the jury. 


Madam Foreman, you take that into the jury room 


| and you record on there the answers of the jury, the unani- 


mous answers of the jury to each question. I suggest you 


| 
13 | read it tnoroughly first before attempting to answer any 


question. 


the standing of the jurors, that is the split of the vote 


| Now, you are instr cted that you are not to reveal 
| to anyone, including the Court at any 


time during your deliberations and when you go into the 


17 | if that should occur, 
| ry room you may send for any exhibits which you would like 


19 ju 
20 to see or have any testimony read back to you. 
“| After you have answered those questions I am going 
22 to submit to you another piece of paper and instruct you 

o 23 | further regarding the vessel's case against the two third~ 
| party defendants here, International Terminal Operating 
5 Company and Court Carpentry & Marine Contracting Company. 
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Now, International Terminal Operating Company is the stevedor- 
ina company and Court Carpentry & Marine Contracting is the 
plaintiff's employer, the carpentry company - 

‘So as I have said, I will instruct you further © 
before you answer these questions, but you may now deliberate 
on the first cause of action. 

Will the Clerk please swear the marshal. 

{One marshal was duly sworn] 

THE COURT: All right, the jurors may now follow 
the marshal to the jury room. You may eat your lunch and 
then proceed to your deliberations. 

{At 1:03 p.m. the jury retired to deliberate 
upon a verdict] ‘ 

MR. SERGI: Your Honor, no exceptions and no further 
requests to charge on behalf of the plaintiff. 

THE COURT: Any exceptions to the charge? 

MR. MOLANPHY: Yes, your Honor. 

THE COURT: Put them on the record, please. 

MR. MOLANPHY: Yes, m'am. The defendant and third~. 
party plaintiff ~espectfully excepts to your Honor's charge 
of a duty to provide plaintiff with a safe place to work. 

I believe that is a negligence concept, your Honor, and 
doesn't come under the warranty of seuaworthiness. 


Secondly, I don't believe there has ever beer a 
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claim or any proof offered as to mental torment or anguish 
either as to the past or the future in this case. 

I respectfully except further to your Henor's 
charge allowing the jury to consider the element of future 
lost earnings as initially moved by Mr. Testa. 

Finally, I would ask your Honor to charge in 
conformity with the defendant and third-party plaintiff's 
request to charge No.4, the second part of that. 

THE COURT: I am not taking any requests to charge 
now. Just put your exceptions to the charge as made on the 
record. I am not going to charge the jury further. 

MR. MOLANPHY: Do I take it your Honor wants no 
reference to requests that were previously filed with the 
Court? 

THE COURT: That is on the record, whatever you 
requested to charge and what I didn't charge is plain. | 

MR, MOLANPHY: Thank you, your Honor. 

THE COURT: If you have any exceptions you can 
put them on tie record. 

MR. HOUXETT: If the Court please, the third-party 
defendant International Terminal Operating Company joins 
with the defendant and third party plaintiff on the first 
three exceptions. 


TIE COURT: On the what? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY © WAHT KEW TORK NY eo 7 ase 


| 


Scene apa: ms ei en a A he 


a ee i, st t+ St ee 


ns tina i Ske te aE 


pare) 


nak dw d= 


ola 


aia 


rgds 32 


MR. HOCKETT: The first three exceptions that he 


noted for the record. 


THE COURT: All right. Mr. festa? . 


MR. TESTA: If your Honor please, on behalf of the 


third-party defendant Court Carpentry I also join in the 
exceptions made by Mr. Molanphy and I would. also. like. to 
point out to the Court that your Honor indicated.to the jury 


that the tables that you have were received in evidence and. 


—— OO eee eeoOooOOOr 


I. don't believe they were. 
THE COURT: I just did that so that the jury could 
take this into the room with them. That's clear on the record 


and as I told you, the reason I did it is because the Second 


si theme nent nn a ee Oe ERE LT ALLL ALLA OL 


Circuit has ruled that the Court must do it whether requested 


or not and this is to enable to the jury to make the dis- 


| 
| 
| 
| 
| 
| 
| 


count of any award for future pain and suffering, future 


lost wages to its present value and they can't do it in their 


heads except by the use of that table. So it is received in 


evidence as a Court's exhibit ana the jury has been instruct- 
ed they can send for it. 

§ MR. TESTA: I would further take exception to your 
Honor's charae that the plaintiff's work expectancy is 5.9 
years, your Honor. 


5 THE COURT: All right. Anything else? 


MR. TESTA: No. 
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THE COURT: You can recess now until 2:00 o'clock, 
aentlemen. I guess the jury will be a Little while, anyway, 
so we can have our lunch, but IT want to say you are to come 
back at 2:00 o'clock so that if the jury should send for 
anything or want any testimony read back we don't have tc 
look for four lawycrs. So you come back at 2:00 o'clock. 

(Court's Exhibit 2 marked] 

[Recess] 

[At 2:00 o'clock p.m. a note was received from 
the jury] 

{In the robing room] 

"ik COURT: Gentlemen, we have a note from the 
jurors which will be marked Court's Exhibit 3, which reads 
as follows: 

"Please give us all information, all exhibits of 
the case. Thank you." 

I don't know what they mean by “all information,” 
but we will send in all exhibits. 

This will be 3, Mr. Clerk. 
~ {Note marked Court's Exhibit 3] 

THE COURT: Do you want to see the note, gentlemen? 

MR. SERGI: No. 

THE COURT: Do you have all the exhibits? 


MR. SERGI: Yes, your Honor. 


* 
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THE COUPT: Read them off for the record as to 
what we are sending in. 

MR. SERGI: Plaintiff's Exhabit 1 was the hospital 
record, 2 was the earning record, 3 is the ship's profile 
and plan, 4 was the ship's log with the translation and 
5 was the uccident report from Auletti, the foreman. 

Third party defendant Court Carpentry & Marine 
Contracting Co. Exhibit A was Dr. Tagliagambe's report 
dated 5/24/70. That's all the exhibits I know Of. 

THE COURT: Your Exhibit 6 was not in, it was just 
marked for identification? 

MR. SERGI: Yes. That was marked for identifica- 
tion. 

THE COURT: All right, thank you, gentlemen. 

[Recess] 

{At 2:35 p.m. a note was received from the ‘une 

{In open court - jury not present] 

THE COURT: We have another note from the jury, 
which will be marked Court's Exhibit 4, which reads as 


follows: 


"May we have recorder's record of the Judge's 
charge as pertains to seaworthiness. Thank you." 
I gather what they want is the Court's charge on 


seaworthiness read back. 
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2 Do you want to look at it? 
xx 3 i [Note marked Court's Exhibit 4] | 
4 | THE COURT: Bring the jury in. 
{ 
5 | [Jury present] 
6 | THE COURT: Ladies and gentlemen, I have your note, 
7 | which reads: | 
8 | "May we please have recorder's record of the 
} 
9 || Judge's charge as pertains to seaworthiness. Thank you." 
10 | The reporter has just found that portion of the | 
ll charge relating to unseaworthiness, so he will read that | 
12 | to you. 
13 | (Record read] | 
14 | THE COURT: All right, you may return to the jury | 
15 , room. 
16 | [At 3:00 o'clock p.m. the jury returned to the | 
17 | jury room to continue deliberating upon their weudict) i 
18 | [Recess] 
19 [At 3:40 p.m. the jury returned to the courtroom] 
20 THE CLERK: Members of the jury, please answer as 
21 your name is called. 


[Jury roll salled - all present) 


22 
23 
2A a verdict? 
v3) 


THE CLERK: Madam Forelady, have you agreed upon 
MADAM FORFLADY: Yes, we have. 
} 
; 
3 
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THE CLERK: Will you please read the questions | 
and your answers to those auestions that were submitted to 
you. 

MADAM FORELADY: Question No.l: Has the plaintiff 
sustained his burden of proving that the vessel was unsea~ 
worthy? Yes. 

Question No.2: If the answer to question No.1 
is yes, has the plaintiff sustained his burden of proving 
that such unseaworthiness was the proximate cause of his 


injuries and damages? Yes. 


No.3: If the answer to question No.2 is yes, 


what amount do you award to the plaintiff for the following: 

1. Lost wages from the date of the , 
accident to the present? $40,600. 

2. Anticipated future lost wages dis- 
counted to present value? None. 

3, Medical expenses date of accident to 
present? $1,600. All. 

4. Pain and suffering from the date of 
the accident to the present? $10,000. 

Present pain and suffering discounted 


to its present value? $5,000. 


Total of all damages, $57,200. 


4. Has the vessel sustained its burden of prov~ 
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ing that the plaintiff was contributorily negligent? 


Yes. 


5. If the answer to auestion No.4 is yes, in 


what degree expressed in terms of a percentage 


plaintiff contributorily negligent? 25 percent. 


6. If you find that the plaint 


torily negligent and have determined the percentage, 


was the 


iff was contribu- 


subtract 


this percentage from the total amount awarded to the plain- - 


tiff for damages. 


Total amount: $57,200. 


Minus contributory negligence: $14,300. 


Final award: $42,900. 


THE COURT: With respect to the 


case, I want to instruct you further and 


second sheet of questions. 


remainder of the 


submit to you this - 


The first question which I am going to submit to 


you reads as follows: 


Has the vessel owner sustained its burden of 


proving that the stevedore company which loaded the steel 


beams onto the vessel breached its implied warranty of 


workmanlike performance with respect to that task? You 


answer yes or no. 


The second question is: If the answer to question 1 


is yes, was the stevedore's action the proximate cause of 


the plaintiff's injuries? Yes? No? 
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The next question relating to the vessel owner's 


action against the Court Carpentry is: las the vessel owner 


sustained its burden of proving that the plaintiff's employer, 


Court Carpentry ,breached its imp: 2d warranty of workmanlike 

performance by failina to notice and remedy or cause to be 
e 

remedied a dangerous condition? Yes? No? 

If the answer to question 1 is yes, was it Court 
Carpentry's failure to notice and remedy, or cause to be 
remedied the dangerous condition the proximate cause of 
plaintiff's injuries? Yes or no? 

Before answering those questions I am going to 
instruct you further and ask you to bear in mind everything 
that I have instructed you previously on. with respect to 
burden of proof and credibility of witnesses. 

The stevedore who undertakes to perform the ship 
owner's stevedoring operations impliedly agrees to perfors 
its service ina workmanlike fashion. That is with reason 
able safety. The question, therefore, is whether ITO, the 
International Terminal Operating Company, breached what we 
call its implied warranty of workmanlike performance. On 
this issue the vessel owner has the burden of proof. That 
is, it must prove by a fair preponderance of the credible ° 
evidence that the stevedore in loading the steel heams onto 


its vessel breached its implied obligation or agreement to 
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perform that service ina workmanlike fashion. 
Now, if you find that the stevedore or one of its 


employees failed to perform its stevedoring operations with 


reasonable safety and that this was the proximate cause of 


the plaintiff's accident, you would find for the ship owner 
on the indemnification claim. However, the law does not 
require perfection in the performance of a stevedering 
service. If you should find that the stevedore performed 
its work in a workmanlike manner, then the ship owner is 
not entitled to indemnity. 

In its claim against the stevedoring company, as 
I have said the ship owner has the burden of establishing 
its claim by a fair preponderance of the credible evidence. 
Thus, even if you find in favor of the plaintiff in this 
action against this ship owner, you may not find in favor 
of the ship owner against the stevedoring company unless 
you find by a fair preponderance of the credible evidence 
that the plaintiff met with this accident because of the 


failure of the stevedoring company to perform its job in a 


workmanlike manner and with reasonable safety to persons 


and property. 


In order for the ship owner to recover, it must 


prove that the stevedore's breach of its warranty of workman 


like service was the proximate cause of the plaintiff's 
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injuries. If the ship owner has sustained this burden it 
is entitic. .o recover against the stevedoring company for 
whatever amount the plaintiff has been awarded. 

Now, finally we come to the vessel owner's claim 
against the plaintiff's employer, Court Carpentry. The sole 
issue as between the vessel owner and Court Carpentry with 
regard to liability is this: Court Carpentry is liable to 
the vessel owner if the vessel owner has proved, again by™~ 
a fair preponderance of the credible evidence, that Court 
Carpentry breached its duty to perform lashing services in 
a workmanlike manner by failing to inspect the work site 


where plaintiff and his fellow employees were to perform 


lashing services, and if that failure was the proximate 
cause of plaintiff's accident and injuries. 


Now, again on this issue, the vessel owner has 


the burden of proof. That is the vessel owner must prove, 


as I have waid, by a fair preponderance of the credible 
evidence in this case that Court Carpentry, which was hired 
by the vessel owner to do lashing and carpentry work on board 
the vessel, preached its duty to perform lashing services 
in a workmanlike manner and that this failure was the 
proximate cause of plaintiff's injuries. 

In connection with the ship owner's claim for 


indemnity against Court Carpentry, plaintiff's employer, 
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the law does not require perfection in the performance of 

lashing services. If you find that the Court Carpentry | 
Company performed its work in a reasonably workmanlike manner, 
then the ship owner is not entitled to recover indemnity. 

Court Carpentry had no legal obligation or duty 
to check the ship or correct every latent or hidden defect 
and dangerous condition on board the vessel that may have 
existed in the ship's gear or equipment before sending its 
nen aboard. It is not responsible for latent, that is 
hidden defects not discoverable by cursory inspection. 

If you find that Court Carpentry was not responsible 
for any condition by reason of which the plai: tiff may eke 
cover against the ship ‘niin and did not do or failed to 
do anything which might have caused or contributed to the 
happening of plaintiff's accident, then the ship ‘simninad is 
not entitled to recover indemnity from Court Carpentry. | 

Now, the basis of the vessel's claim is that 
Court Carpentry's duty to perform its services in a WO.«~ 
manlike manner includes the duty to remedy certain dangerous 
conditions. The law is that the carpentry company which 
sends itz men on board ship has a duty to remedy or have 
the ship's crew remedy or the stevedore remedy a dangerous 
condition that exists for a period sufficient for the } 


carpentry compai s to have had constructive notice thereof. 
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That is, the carpentry company is liable if, as I said, the 
danaerous condition existed for a period sufficient for it 


to have had constructive notice. The carpentry company is 


not charged with knowledge of a defect unless its employees 


became aware of the condition in time for it to be corrected 


or its employees should have been aware of the dangerous 


condition in time for it to be remedied. 


Now, again on this issue the vessel owner has the 


burden of proof and I want to remind you again of what I 

said earlier about how to deliberate, that your verdict, 

your answer to each of these questions must be unanimous. 
All riaght, now, Mr. Clerk, would you hand to the 


jurors that second set of interrogatories. 


You may now go into the jury room to deliberate 


on those matters. 
[At 4:00 o'clock p.m. the jury again returned to 
the jury room to continue deliberating upon their verdict] 


MR. SERGI: Your Honor, may I now be excused? 


I am not part of the rest of this action. 


MR. MOLANPHY: May I say something before 


Mr. Sergi leaves, your Honor? 


THE COURT: Yes. I think maybe you should stay, 


Mr. Sergi. 


MR. MOLANPHY: With respect to the verdict just 
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rendered in plaintiff's favor, I would respectfully request 


the 10 days permitted by Rules to make any such motions 
as may he proper. 

THE COURT: Yes, you have them. The other parties 
have the same time. 


MR. MOLANPHY: As the jury begins its deliberation, 


your Honor, may I respectfully move for a airected verdict 


on the ship owner's claim against the stevedore on the 
cround that the sole grounds upon which the jury could have 
found the vessel owner liable to tr? plaintiff would be on 
the grounds of improper stowage of cargo creating an unsea~ 
worthy condition and that I believe on the basis of that 
finding I am entitled to indemnity on the claim-over against 
the stevedore which actually created this condition under 


the doctrine as set forth in the Ryan case and the Italia 


case. 


If I may just for a moment quote one passage from 
the Italia case, which is cited in my trial memorandum. 
The quote is on page 11 of my trial memorandum and it quotes 
o 
from the Italia Societa against Oregon Stevedoring Co.,Inc., 
376US315 at page 318. The quote is as follows: 


"In Ryan against Pan Atlantic Corp., 350US124, 


the landmark decision in this area, it was established that 


a stevecoring contractor who enters into a service agreement 
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liable to indemnify the ship owner 


with the ship owner is 


for damages sustained as the result of the stevedore's 


improper stowage of cargo." 
I believe that entitles the ship owner in this 


case for indemnity as a matter of law against the stevedore 


which admittedly stowed this cargo in question. 
MR. HOCKETT: If the Court please, I would like 
to cppose the motion for a directed verdict against the 


third-party defendant ITO and base this opposition on the 


| fact that simply because the jury finds the unseaworthy 


condition absent anything by way of proof on the part of 
the ship owner against this third-party defendant, that it, 


the third-party defendant ITO, aid its job in an unworkman= 


| Like performance, it cannot be, number one, a directed 


verdict and, number two, it in fact should be a directed 
verdict against the ship owner by ITO and for a verdict dis- 
missing the ship's action over against the third-party 
defendant ITO. 

The testimony that has been adduced is absolutely 
void of auy testimony with respect to stevedoring practices 
or of their alleged breach of any workmanlike performance. 
The fact that the jury found an unseaworthy condition alone 
of itself does not imply out of hand that the stowage of 


the cargo by the longshoremen was done other than properly: 
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than the burden of proof and the quality of proof necessary 
to prove an unseaworthy claim against the ship is entirely 
different than the burden and quality of proof needec to 
sustain an indemnity action against the stevedore. 
I submit once again that there has been absolutely 
no proof presented in this case to show that the stevedore 


in fact breached through its action any of the implied 


warranties of workmanlike performance, nor has there been 
any proof that they had deviated from the custom and practice 
in the trade with respect to longshoring and of stowing 


cargo of this sort.’ 


In effect, then, it is not the same as saying 


that since the ship owner is found liable for unseaworthiness 


that it would follow that the stevedore was in turn guilty 
of some breach of warranty of workmanlike performance; that 
2 | there are other avenues or areas which the ship could aes 
been made unseaworthy in this particular instance, includ-_ 


ing the actions of the co-third-party defendant, Court 


20 Carpentry, and of its employee, the plaintiff Jackson O. King i 
21 in not taking the necessary safeguards to secure his cwn | 
22 safety. The jury has already so determined this and this 
23 conceivably could be the basis upon which the ship was held : 
2A liable. : . | 
25 For all these reasons I move at this time for a 
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on its claim for indemnity over. 

THE COURT: Both of those motions are denied. 

Anythina else? 

MR. MOLANPHY: Yes, your Honor. At this time I 
would like to move for a directed verdict on the ship owner's 
claim against the third-party defendant Court Carpentry & 

| Marine Contracting Company on the grounds thé - the jury in 
its first verdict found the plaintiff to have been guilty 
of twenty-five agin contributory negligence; that under 
the doctrine as snout by the Court of Appeals for the 
Second Circuit in Mortonson against A/S Glittre, 348 F.2d 383, 
McLoughlin against Trelleborgs, 408 F.2d 1334, and finally 

| the Hartnett case ~~ that is Hartnett against Reiss eel 

ship Company, 421 F.2d 1011, that contributory negligence 
of the plaintiff is on the action for indemnity against his 
employer attributed to his employer and it becomes a basis 
of a directed verdict as it was in each of those cases for 
the ship owner on the indemnity claim against the employer. 

THE COURT: What were the facts in those cases? 


MR. MOLANPHY: Mortonson was an employee of a 


> 
7 


painting company. 
THE COURT: An employee of what? 


MR. MOLANPHY: An employee of a painting company. 
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He and a fellow longqshoreman were painting skylights -- a 
fellow painter were painting skylights aboard the defendant's 
vessel and one of them slipped and fell, striking the 
scaffold on which his fellow painter, the plaintiff, was 
working causing the plaintiff to fall from the scaffold and 
sustain injuries. The plaintiff had carlier in the day seen 
the condition which caused his fellow worker ultimately to 
slip. I think it was oil on the skylight. Contrary to his 
obligation, he did not report this. He did nothing about it 
and the condition remained until such time as the co-worker 
slipped on it. Mortonson was held by the jury to have been 
contributorily negligent and his recovery was diminished be~ 
cause of that. 

3efore submitting the remaining indemnity against 
the paint company to the jury, the trial Court entertained 
the ship owner's motion for a directed verdict on the eoceune 
that this man -- 
THE cone: You mean in that case the jury first 


decided the plaintiff's claim against the vessel owner as 


in this case? 


MR. MOLANPHY: Right, your Honor. 


TIE COURT: And then the Court submitted the claim- 


MR. MOLANPHY: The Court -- 
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THE COURT: pefore 


MR. MOLANPIHIY = The verdict was directed in the 
ship owner's favor and the same thing happened in McLoughlin. 
THE COURT: What percentage of contributory 


negligence was found in that case? 
e run the gamut. 


Your Honor, they hav 


MR. MOLANPHY : 
In Hartnett against Reiss it was one 


Tt was one percent. 


percent. 

TE COURT: That is the case you are talking about? 
MR. MOLANPHY = No. McLoughlin I think is some~ 
thing like fifty-six percent and Mortonson I think was 


thirty-three and a third. 


On that basis -~ 


THE COURT: 
cted a 


MR. MOLANPHY = The District Court dire 
verdict against the employer third-party defendant. 
11 amount of the verdict? 


yes, your 


THE COURT: For the fu 


MR. MOLANPHY = For the full amount, 


Honor. 
your 


MR. TESTA: May I, be heard at this point, 
i 


Honor? 


THE COURT: YeS- 
NR. TESTA: These cases: Mr. Molanphy is referring 


k both Mortonson and 


with situations ~~ I thin 
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McLoughlin dealt with a slip on oil. In the Mortonson case 
it vas oil and also in the McLoughlin case they were working 
with some oily nuts and bolts, but this was a condition 

that the third-party defendant was aware of and knew about 
and may have even created themselves. 

There is a big difference between these cases and 
this case where there is no proof whatsoever that the third- 
party defendant in this case had anything to do with creat- 
ing this condition. [hn fact the proof is to the contrary. 
There is no doubt that in this case ITO created this condi- 
tion. Court Carpentry had nothing to do with this condition. 
This is the big difference here. 

These cases do not mandate a directed verdict in. 
every case where there is a finding of coritributory negli- 
gence on the part of the plaintiff. They did direct a verdict 
in those cases because of the facts in those cases, which 
indicated that the condition was either known to the third- 
party defendant or had been created by the third-party 
defendant and hadn't been remedied or corrected. 

THE COURT: I will reserve decision on that. 

MR. MOLANPHY: May I say s mething? 

TNE COURT: No, you may not. I said TI will re--: 

ated, =! 
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charge be deemed denied insofar as they weren't given by 
the Court? 
THF COURT: That is automatically denied. 
[At 4:19 p.m. the jury returned to the courtroom] 
THE CLERK: Members of the jury, please answer 
as your name is called. 
{Jury roll called - all present] 
THE CLERK: Madam Forelady, will you please read 


the questions and the answers to those questions. 


MADAM FORELADY: A. Claim of vessel owner against 


stevedore for indemnity. 

1. Has the vessel owner sustained its burden of 
proving that the stevedore company which loaded the steel 
beams onto the vessel breached its implied warranty of work- 
manlike performance with respect to that task? Yes. 

2. If the answer to question 1 is yes, inc the 
stevedore's action the proximate cause of the plaintiff's 
injuries? Yes. 

B. Claim of vessel owner aqainst Court Carpentry 
for indemnification. . 

1. Has the vessel owner sustained its burden of 
| preving that the plairtiff's employer, Court Carpentry, 
breached its implied warranty of workmanlike performance 


by failing to notice and remedy, or cause to be remedied a 
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danqerous condition? No. 


3 THE COURT: Thank you very much, ladies and } 


gentlemen. 


[Jury excused) 


6 1 THE COURT: Mr. Clerk, you have both of these | 


verdicts now. May I see the second one. 


~ 


8 With respect to your motion, Mr. Molanphy, I think 


that probably we would have to brief the problem. I have 


tried to read these cases hurriedly and in two of them it 


does appear that the third-party defendant was responsible 


for the entire accident and in the third case, that is the 


Hartnett case, is a little more complicated. That is the 


one with the one percent. 


15 | MR. MOLANPHY: Yes, your Honor. 
| 
j ’ | 
_ 16 THE COURT: In there they pointed out that there | 
i 

17 | was other evidence from which the jury could probably find 


18 a breach of warranty. There was nothing other than Hartnett's 


19 contributory negligence which we would say was a breach as 


20 a matter of law. 


_— 
ee 
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21 MR. TESTA: May I be heard, your Honor? 
THE COURT: Just a minute. 


So they did rule there that contributory negligence 


was a breach as a matter of law. 


es £ 8B SB 


With respect to the rest of it, what the jury 
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simply did was to divide the liability between the two third- 
parties there and the Court ruled that it would not disturb 
that verdict and it seemed just to them in that sitnation. 

What we have here is the contributory negligence 
as a matter of law, but we now have the jury's verdict that 
the third-party was not responsible for failing to remedy 
this dangerous condition. SO all we have is the contributory 
negligence of this plaintiff. 

As we said before, the jury has already reduced 
the plaintiff's award by that RET twenty-five percent. 
With respect to tt? rest of it, as I saia the jury has now 
said that Court Carpentry didn't breach its duty of workman= 
like performance SO that it is a difficult question, sO we 
will have to brief that and you will have ten days, 48 I 
said, to make that motion and then support it by a brief. 

MR. MOLANPHY: Thank you, your Honor. 

THE COURT: You will have the same time, Mr. Testa. 

MR. TESTA: Yes. I realize that. 

But just for the record, your Honor, at this time 
_in view of the finding by the jury that there was no breach 
of the warranty of workmanlike per formance on behalf of my 


clier=, Court Carpentry, at this time I would like to move 


to dismiss the third-party complaint and for a directed 


verdict in favor of Court Carpentry. 
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THE COURT: You have ten days to make that motion 


and support it by a brief. 


MR. TESTA: All right, your Honor. 


THE COURT: We have just gone over that. 


All right, gentlemen, thank you very much. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
“WARY mew foe “¥ ' Faren 


ae TTA DARA 


4 


mae 

ee oY ae 
UNITEO STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JACKSON 0. KING, 


Plaintiff, 
~against- 


DEUTSCHE DAMPFS-GES., BR ll 


Defendant and 8 
Third Party Plaintife. 


SPECIAL QUESTIONS SUBMITTED TO THE 


JURY IN ACCORDANCE WITH RULE 49 OF 


THE FEDERAL RULES OF CIvIrt, PROCEDURE 


Has the plaintiff sustained his burden of proving 
that the vessel was unseaworthy? 

vee 

NC 
If the answer to Question 1 is Yes, has the 
plaintiff sustained his burden of proving that 
such unseaworthiness was the proximate cause of 
his injuries and damages? 


ves X 


NO 


If the answer to Question ¢ is Yes, what amount 


do you award ... the plaintiff for the following: 


(1) Lost Wages from 
the date of the 


- Accident to the YO 6/ 
crea eiiidas erent Daa 


Present. 


Anticipated Puture 
Lost Wages — 


ere. Me 


O12. 


oS a ‘e 
2 ¥(isC EY fens Wahi ~ / by dL id) 
7G uA 1e ; th Tne MOkeeT ‘pm. / — - 
T¢ Tuy. Wh fs ¢ - 
(3) Pain and Suffering 
from the date of the /0) NAA 
Accident to the Present Om Ad: 


(4) Future Pain and Suffering 


— Discounted to its ¥ (4 / 
Present Value a | 


TOTAL OF ALL DAMAGES ST, ACE 


Has the vessel sustained its burden of proving 


that the plaintiff was contributorily negligent? 


Pa 
ves _ >< 


NO 


| 


If the answer to Question 4 is Yes, in what degree 


expressed in terms of a percent, was the plaintiff 


ly 6 


If you find that the plaintiff was contributorily 


contributorily negligent? 


negligent and have determined the percent, 
subtract this percentage from the total amount 


awarded to the plaintiff for damages. 


Total initials is Z a 0 


Minus % of 


Contributory if 
Negligence / 4 ; Cb 


FINAL AWARD “4 2, “6 


a 


013. 


NOTE: If you find that the plaintiff has 


failed to sustain his burden of 


proving that the vessel was unseaworthy 


and/or that this unseaworthiness was 


the proximate cause of his injuries 
then, of course, you will return a verdict 
in fivor of the vessel owner by checking 


the space below. 


Z / WE THE JURY FIND IN FAVOR 


OF THE VESSEL. 


} 
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: SOUTHERN DISTRICT OF NEW YORK 


JACKSON ©. KING, t 

Piaintiff, 3 

~against- t 

DEUTSCHE DAMPFS-GSS., 3 
Defendant 8 68 CIV. 3374 


eee and Third-Party Plaintiff, 
-aga. 2Bt- 
INTERNATIONAL TERMINAL OPERATING CO., 


INC., and COURT CARPENTRY AND MARINE 3: 
CONTRACTING CO., 


Third-Party Defendants. 


dle el eee , 4 


SPECIAL QUESTIONS SUBMITTED TO THE 
‘ JURY IN ACCORDANCE WITH RULE 49 OF 
THE FEDERAL: RULES OF CIVIL PROCEDURE 


a Claim of Vessel Owner Against Stevedore Por Indemnity. 


Fi 1). Has “he vessel] owner sustained its burden 
B eo; ,° “ving that the stevedoring company 

whica ivaded the cteel beams onto the 

vesse] ©:.vched its impiied warranty of 

workmanlike performance with respect to 
f that task? 

‘ : 
YES a 


-or t2 


at pA SS 


If the answer to Question One 


is Yes, was the stevedore's action 


the proximate cause of plaintiff's 


injuries? x 


gee 


a gett ae 


Claim of Vessel Owner Against Court Carpentry 
For Indemnification. 


1) Has the vessel owner sustained its 
burden of proving that the plaintiff's 
employer. Court Carpentry, breached 
its implied warranty of workmanlike 
performance by failing to notice and 
remedy, or cause to be remedied, a 


dangerous condition? 


YES 


wo Xx 


If the answer to Question One is Yes, 
was the Carpentry Company's failure 
to notice and remedy, or causé to be 
remedied, the dangerous condition the 
proximate cause of plaintiff's 


injuries? 


> 


a” 


ote 
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ences avececcdbscececsececessceseseseseseseserenee seer sseeseeeenseeeeeneenee 


JACKSON O. KING, 


| | tif 4 P 
| a $ » sh | 
A ) z E . * i 
op fa q ff i 
"2 ss 3 8 KE oa 
< Ds K o ¥ an |? 
° S © ~ 4 Uy F 
4 | ée0 ss F 2 } tine 
Ge rua 09 ™ ai SUMMONS | 
"9 | = g / \2 
at Vv. so . z ‘ Is 
BE | Q * ! 
DEI foci DAMPFS-GES , F 3 


esi 


— 


tuum tc 


4 


OITOA ‘ Aba 


} 
er a 


eveb 


Defendant 


To the above named Defendant 


B SOLOMON J. COHEN, ESQ. 
You are/hereby, suinmoned and required LP SCEVE,RPIR roe qpow o Kuyseq Brerse YLepey BA pie peng’ 


G8 Of ‘Ta ° is 225 Broadway, New York, New York 10007 
plaintifi’s attorney , whose address 
Blpecuipsq FUq 2M.01.15 [0 PELOLG WE’ ¥ fpr 
orenesnarees rate km x Hebe, CUsgeg ees YEewoy cy 
QOLLIGE Pvt Le ATS OR CAEN pa enceeese es a A eo ph Sy nw a PRT woeee 


Lisac eeeesoee ae twee ewe en ee teeees etee 20 i is ig 7 sa 
an poco to Bre complaint which is herewith served upon you, within _ days fled Service df this, 
PEVRatvin® REE __ ein Rh 


summons upon you, exclusive of the day of service. If you fail to do so, judgement by default will be taken 
against you for the relief demanded in the complaint. 
J veaad J. OLEAR, ~OR.« 


oe ee ee eee 


Clerk of Court. 
Z an E. Swanclgcr 
£GG 2 GZ 245i o8 Deputy Clerk. 


New York, Meu Vork eed 
_ Date: curz> ai = f8GS : {Seal of Court] 


re > __. 
anaes me 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Ck ete ee 04 ow © oe Se ot ee X 


JACKSON ©. KING, 


- against - PLAINTIFF 
: DEMANDS TRIA 
BEUTSCHE DAMPFS-GES, :" BY JURY 
Defendant. 


Plaintiff, 


TO THE HONORABLE JUDGES OF THEE UNITED STATES : 


AS AND FOR A FIRST CAUSE OF ACTION 
Q! BEHALF OF JACKSON 0. KING AGAINST 
HEUTSCHE DAMPFS.-CUS 
The plaintiff complaining eageinst the defend: 
ant, BEUTSCHE DAMPFS-GES, alleges zs fellows: 


FIRST: That at all times hereinafter mentioyec 


the plaintiff \wes and stilt is a citizen of tha State of New 
York. 


SECOND: That the defendant, BEUTSCHE DAMPFS 
GES, is now, or during the pendancy of process herein, will 


be within the jurisdiction of this Honor#bls Court. 


THIRD: That at all times hereinafter mentiones 
the defendant was and still is a foreign corporation, duly 


executed under and by virtue of the laws of a foreign state. 


FOURTH: That at all times hercinafter men~ 
tioned, the defendant was the ower of the vescel, $s 


TRAUTENTFELS » 


218. 


FIFTH: That at all times here 


inafter 


mentioned, the defendant operated, managed y majatained, con~ 


trolled, provisioned, manned and supplied the veusel, 55 


TRAUTTH FEELS. 
SIXTH: That on. the 18th day of J..%> 196 


the plaintiff was an employee of COURT CARPENTRY & 1u...NE 


CONTRACTING CO, employed as @ lasher, and as such was law- 


fully aboard the vessel, SS TRAUTENFELS, in the performance 


of his duties as @ lasher. 


SEVENTH: That on or about the 18th day 
of June, 1966, the plaintiff in performance of hic duties 


as a lasher, aboard the said vessel, working under and by 


authority of the master, owner or arent of the said vessel 


and the defendant, BEUTSCHE DAMPFS-GES, and was conducting 


himself in a proper henner, 
the laws or regulations, he was causea to slip end fail daa 
between steel beams that were spaced in a negligent and un- 


seaworthy manner leaving spaces in between the steel beams, 


ceusing him to sustain serious and sevsre personal injuri 


EIGHTH: That the aforesaid occurrence 


and the resulting injuries to the plaintiff were directly 


caused by the carelessness, recklessness and negligence of 
the defendants, their master, off 


vessel in failing to provide plaintiff with a safe 


work; in failing to have eboard the vessel adequate crew and 


ofticers§ in failing, to prowtigete end endorse proper ond 


cafe rules fer the periorsance of the work aboard the 


¥ 


vessel in such a manner as to avoid the occurrence of the 


aforesaid accident, 
. ae 


‘and was not in any wey violoting | 


icers and crew of the said 


piace te 


in permitting aac allowing plaintifi to 


™y 
919. 


work under hazerdous and dengzrous conditions; in failing to 
warn the plaintiff of the dangers aricen and to be encounterpd 
in the sor tirmence of his work and in otherwise failing to 
exercise due care and caution to prevent the happening of thp 


occurrencé. 


. NINTH: That by reason of the aforesaid, 
plaintiff has been rendered sick, sore, lame and disabled; 
has suffered and is ocntinuing to suffer great pain, agony 
and mental anguish for a long time to come; has been and willl 
be prevented from attending to his usual dutics or vocation; 
rerulting in a great loss :of carnings thereby; has been ob- 
liged to undergo hospital wa medical care and attention and 
upon information and belier, the aforesaid injuvies may be 


permanent in character and said loss of earnings may continup 


indefinitely all to his damage in the sum of ONE HUNDRED 


THOUSAND ($100,000.00) DOLLARS, 


TENTH: Als and singular, the preaises 
are true and within the admiralty nd maritime jurisdiction 
of the United States and of this Honorable Court. 

AS AND FOR A SECOND CAUSE OF ACTION 


ON BEHALF OF JACKSON C. KING AGAINS 
BEUTSCHE DAMPFS-GES 


ELEVENTH: Plaintiff repeats, reiterates 
and realleges each and every allegation contained in para- 
graphs “FIRST” through "TENTH" inclusive of this complaint | 
with the same force and effect as if set forth at length a 
hersin. 

‘weLrTmi: That it was the duty cf the 
defendants, their agents, servants and/or employees to 


provide the plaintiff with a seaworthy end safe veesel. 


a 
\ . . 


— 


} 
| 


020s 


appliances, appurtenances and crew and to keep same in a sea 


worthy condition. 


THIRTEENTH: That the aforesaid injuries 
sustained by the plaintiff were directly caused by the fairs 
of the defendants, their agents, servants and/or employces 
to provide plaintiff with a safe vessel, appliances, appurt- 


enances and crew and to keep same in a seaworthy conditicn, 


FOURTEENTH: That by reason of the failur< 
of the defendants, their esante’s servants and/or employees ¢ 
provide a seaworthy and safe vessel, appliances, appurtenancgs 
and crew, plaintiff has been damaged in the sum of ONE RUNDRYD 


THOUSAND ($100,000.00) DOLLARS. 


WHEREFORE, plaintiff demands judgment agains’ 
the defendant in the First Cause of Action in the sum of ONE 


HUNDRED THOUSAND ($100,009.90) DOLLARS and judgment in the 


Second cause of Action for the sum £ ONE EUNDRED THOUSAND 
al ‘ re ge 3 
($100,000.06) DOLLARS. (a: pene es 
: Cp 
: Sy ae 


t+ 


inane etes, 


SOLOMON J, COHEN, ESQ. 
Attorney for Plaintiff 
Office & P.O. Address 
225. Broadway 

New York, New York 10007 


~~ 
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BY: 

JACKSON O. KING, 


Plaintiff, 68 Civ. “374 
~against- ANSWEE v. DEFENDANT 
PEUTSCHE DAMPFS-GES 
BRUTSCHE DAMPFS-~GES, — 


5 Defendant. ot 
-~----~ Defendant, above named, *by its attorneys, 


Haight, Gardner, Poor & Havens, answering the complaint 
of the plaintiff respectfully alleges upon information 
and belief as follows: 

ANSWERING THE FIRST CAUSE OF ACTION: 

FIRST: Denies knowledge or information 
sufficient to form a belief as to the allegations con- 
tained in paragraphs First and Sixth of the complaint. 

SECOND: Denies each and every allegation con- 
tained in paragraphs Second, Seventh, Eighth, Ninth and 
Tenth of the complaint. 


THIRD: Admits that at all times mentioned 


defendant was and still is a foreign business entity 
organized and existing under and by virtue of the laws 
of the Republic of West Germany and except as so 
specifically admitted denies each and every allegation 


contained in paragraph Third of the complaint. 
FOURTH: Admits the allegations contained in 


paragraph Fourth of the complaint. 

FIFTH: Admits that at all times mentioned 
defendant operated, managed, maintained, controlled, 
provisioned, manned and supplied the m/s Trautenfels 
except for those parts and portions of the vessel, her 


gear, appurtenances and appliances turned over to steve- 


= 


) 9223 
dores, longshoremen and other inde 


for whos 


SIXTH: Repeats and realleges each and every 
admission, denial and denial of Knowledge or information 
sufficient to form a belief contained in Paragraphs First 
through Fifth of this answer with the same force and effect 
as if hereinafter fully repeated and set forth at length. 

SEVENTH: Admits that it performed each and every 
duty on its part due and owing to plaintirr and except 
as So specifically admitted, denies each and every allega- 
tion contained in paragraph Twelfth of the compla‘nt. 

EIGHTH: Denies each and every allegation con- 
tained in paragraphs Thirteenth and Fourteenth of the 


complaint. 
FURTHER ANSWERING THE COMPLAINT ANU FOR A FIRST, 


SEPARATE, PARTIAL AND/OR COMPLETE DEFENSE THERETO DEFENDANT 
ALLEGES UPON INFORMATION AND BELIEF AS FOLLOWS: 

NINTH: That if plaintirfr sustained any injuries 
as alleged in his complaint the same were caused or con- 
tributed to by his own negligence or tuat of his fellow 
employees for whose actions defendant is not responsible. 

FURTHER ANSWERING THE COMPLAINT AND FOR A SECOND, 
SEPARATE, PARTIAL AND/OR COMPLETE DEFENSE THERETO DEFENDANT 


GES UPO) ORMATION AND BELIEF AS FOLLOWS: 
ee TENT Peat plaintiff's cmployment had certain 


risks incident thereto which were obvious and wellknown 

to plaintiff at all times of said employment and also 
when plaintiff first entered upon said employment and 

said risks were assumed by plaintiff; thet whatever in- 
juries plaintiff received in the course of said employment 


923 « 


and which are complained of by plaintiff herein arose from 


and were caused by said risks, all of which were taken 


and aSuu.ed by plaintiff at the time he entered upon said 
employment and during the continuance thereof. 

WHEREFORE, defendant demands judgment dismissing 
the complaint of the plaintiff together with the costs 
and disbursements of this action. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 


Mo ; ¢ t—___ 


A Member of tt Firn 
80 Broad Street 
New York, Ne Yey 10004 


I-A 
D.Gt ci 


INTERROGATORIES ADDRESSED TO PLAINTIFF WHICH 
HE IS RECUIRED TO ANSVER IN WRITING AN 


UNDER OATH: 


l. Give the names and addresses or a description 


sufficient for identification of all persons present at 


the time of the accident alleged in the complaint. 


2. Give the names and addresses or a description 


sufficient for identification of all persons known to you 
or to your attorney who has knowledge of the accident al-| 


leged in the complaint. 


3- Give the names and addresses or a description 


sufficient for purposes of identification of all persons 


frem whom you or anyone acting in your behalf has obtained 


a statement concerning the accident alleged in the com- 
Plaint stating further which of said statements are oral 
or written. If written whether signed or unsigned and the 
present location of each such statement. 

4. State whether plaintiff or his attorney has 
any photographs of the site of the accident alleged in 
the complaint. If so, state when and by whom the photo- 
graphs were taken and who has custody cf the said photo- 


graphs. 
5« State in what respect or respects it is 


claimed defendant was neglige.. as alleged in the complaint 


6. State in what respect or respects it is 


Mi¥ Tée¥ ge 


Claimed the m/s-Trautenfels was unseaworthy as alleged 


in the complaint. 
7. State whether actual or constructive notice 


of theconditions referrec to in the complaint is claimed. 
If actual nohaat is claimed, state when, where, to whom 
and by whom the same was given and what was said at the 
time. If constructive notice is claimed, state for how 
long a period of time the conditions referred to in the 


complaint are alleged to nave existed. 


SPA" wt 

8. Describe each and every injury you claim 
to have sustained as a result of the accident alleged in 
the complaint, indicating the nature and extent of such 


injuries and indicating further which of said injuries 


you claim_are permanent. — 
9. State the period of time you claim, because 


of the injuries referred to in the complaint, you were: 

(a) Disabled; 

(b) Confined to your bed; 

(ec) Confined to your home}; 

(4) Prevented from working. 

10. State from whom, where and when you received 
medical or surgical treatment for the injuries referred to 
in the complaint. 

ll. State by whom, when and where you were given 
any medical examinations in connection with the injuries 
referred to in the complaint. 

12. Set forth your sross annual earnings for 
the years 1964 to 1968, inclusive. 

13. State how much you claim to have lost in 
earnings as a result of the injuries allzged in the com- 


plaint and for what period of time. 


14. Other than lost wages state what other items 


of special damage you claim. 
15. If other items of special damage are claimed, 
indicate as to each item the date paid, to whom and for 


age a State whether the accident alleged in the 
complaint is claimed to have aggravated any pro~existing 
condition. If so, state the nature of said pre-existing 
condition, the manner in which it was aggravated and the 
extent to which it was so aggravated. | 
rated: New York, N. Ye, Augist 4 1969. 

ae r 


‘ 


0226 | 
HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
80 Broad Street 
New York, N.Y¥., 10004 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NE“ YORK 


JACKSON O. KING, 


Plaintiff, 
68 Civ. 337% 

- aps ainst - 
BEUTSCHE DAMPIFS-GES, PLALNTITT*S ANSE 


Defendant. INTERROGATORIES 


tiff, as and for his answers to the interp 
| 


Plain 
roratories propounded by the defendant, states as follows: 


1 Grover Perry, address unknown at this time. 


Unknown at this time. | 


t 


None | 


uy, None | 
5. Defendant was neplirent in ellewin. an un- 


Seaworthy condition to remain in #4% hatch, in not pivine the 
plaintiff a safe place to work, in allowing steel beams “aa 
were stowed to have spaces between them, as a result of whic 
plaintiff was caused to sustain sericus and s-vere personal 


injuri Se 
6 The SS Trautenfels was unseaworthy in not 


giving the plaintiff a safe plece to work, in not givine the 
plaintiff any notice or warning of the unseaworthy condition 
of #4 hatch, in allowing steel beams which were stowed to 


have spaces between them, as a resvlt of which plaintiff was 


oS. 


% Constructive notice 


& Plaintiff sustained contusion, sprain with 


abrasions of medial lateral aspect of left knee. Internal 


deranrenent of right kme (with point tenderness over interne 


end external joint line). Examination shows a brown discolo 


ation, the s ize 


of a quarter at the internal aspect of the 


knee. There is another brown discoloration, about the size 


of a dime, at its outer aspect, 


The left knee is 13-3/8", 
the rit 13- /8"3 left calf 11", rifht 11-3/8", 


There is 


abnormal lateral mob lity indicating rupture of the medial 


j 
| 
and collateral lirement, 


| Crepitus is felt beneath the patell: 
| 

| Extension is full but flexion is less by 5%. 
| 


X-ray of the i 
| 


left knee revealed imrepularity and rourhening of the sila scihs 


Miff sustained contusin 


| 


with tear of the netten 


abrasion and sprain of the left knee, 


collateral iip aents 


and naw has a chondromalacia of the 


| 
inferi @ surface of the patella. Plai 


| patella. ‘Plaintiff used crutches for three weeks and used a | 


: cane fq@ frur weeks, Upon information and belief, the above 


mentioned injuries are of a permanent and prog 


! 


ressive nature.| 


'9% From date of accident to September 13, 1968 


He went beck to work for two days and incapacitated after 


that for five weeks due to the accident, 


WM. Plsintirrs received first aid trea-ment 
from officer on’ the ship, 


Street, Brook jyn, New York, 


Dr. Mario Tagliazambe, 110 President 


5 uk. Dr. David Smith, 1001 Park Avenue, New Yo 
| New York , October 21, 1968, 


ray 
1S Ped of 


2. Will furnish at a future date 
se 


2, Approximately 2,800.00, eishteen week 
period, He lost approximately $900.00 for intermittent time 


lost ond still contiming to lose time intermittently. 
Ww. Approximately $500.00 in medical expenses, 
15. Omit 
6. No 


Dated: New York , "ew York 
September 11, 1969 


Yours, etc,, 


SOLOMON J.. COHEN 

Attorney for Plaintiff 
Office & P.O. Address 

225 8 roadway 

New York, New York 10007 


TO: HAIGHT, CARDIER, POOR € HAVENS, ESQS. 
Attorneys for Nefendant 
80 Broad Street 
New York , New York 


230 |; 


STATE OF NEW YORK 
COUNTY OF NEW YORK 

SOLOMON J. COHEN, being duly sworn, deposes and 
says that he is the attorney for the plaintiff in the within 
action and that he has an office at No. 225 Broadway, Borough 
of Manhattan, City and State of New York; that he has read 
and knows the contents of the foregoing PLAINTIF!"'S ANSWER TO 
INTERROGATORIES and that the same is true to the knowledge of 
deponent except as to the matters therein stated to be allege 
upon information and belief; and as to those matters he believes 
it to be true. Deponent further says that the sources of his 
informatim and the grounds of his belief as to all the matters 
therein not stated to be upon his knowledge are as follows: 

Investipations which deponent has caused to be 
made and reports thereon and communications had with the 
plaintiff in this action. 

Deponent further says that the reason why this 
verifi-.cion is not made by the plaintiff is that said plaintiff 
is n»t presently within the County wherein the deponant has 
his office. 


Sworn to before me this 
13 day of September, 1969 ) ‘ ‘ 
— r 
/ r T.oyYd KLAPPER ‘ fh hort eer } La he. 
ry Pubic, Ste*2 of New Yor She ont ea 
tit 31-7235885 
Qualified in New OY ‘on 


Se: 
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UNITED STATES DISTRICT COURT HAIGHT, GARONSR, aooR & HAVENS | | 
18 BROAD STREET NEW YOR 
. TTD, 


SOUTHERN DISTRICT ©. NEW YORK —_——— 
ENTERED 


oe OO Rk eee eee eee 36 oe 
JACKSON O. KING, 
Plaintiff, 
ORDER 
~ageinst- 
DEUTSCHE DAMPFS-GES, 68 Civ. 3374 
Defendsnt. 
a tea aah dt AI i, ie a 

Upon the subjoined consent of the attorneys 
for the respective parties, *>e annexed affidavit of 
Thomas Fe Molanphy sworn to the /¢ t/ day of September, 
1969 and the application of Haight, Gardner, Poor & Havens, 
attorneys for defendant it is, 

ORDERED that the application of defendant for an 
order pursuant to Rule 14 of the Federal Rules of Civil 
Procedure permitting defendant to make International 
Terminal Opwrating Co., Ince and Court Carpentry & Marine 
Contracting Co. third-party defendants in this action be 
and the same !s hereby granted. 


Dated: New York, Ne Y., September /6 » 1969. 


1, 1t~tr 


We hereby consent to the entry of the foregoing 
order. 


Dated: New York, Ne Ye, Sep prenber_- a, 1969+ 
27o id se . r SA fee 


UNITFD STATES DISTRICT COURL 


DIZ x 

SOUTYERN DISTRICT OF NEW YORK 
. - J e se e e _ * e * os ° © & e 2 =z 
JACKSON QO. KING, 

Plaintiff, 

AFFIDAVIT 
~against- 

DEUTSCHE DAMPFS-GES, 68 Civ. 337% 

Defendant. 
ne a eae OL ar obae Sheer AIS ie a AGE al oe i a nd Me 
STATE OF NEW YORK ) 

2 SSe3 
COUNTY OF NEW YORK ) 


THOMAS F. MOLANPHY being duly sworn deposes 
and says: 

That he is an attorney associated with the fim 
of Haight, Gardner, Poor & Havens, attorneys for defend- 
ant and makes this affidavit in support of defendant's 
application, ¢>n:cuted to by the attorney for piaintiff, 


for leave to implead International Terminal Operating 


_eaeeececeeeens ensancacien ttttttt C C CD 


Co., Inc. and “~urt Carpentry & Mariae Contracting Co. 
as third-par*; defendants in this action. 

That this action was commenced by plaintiff 
to recover damages for personal injuries which he : 
allegedly sustained while working as a lasher in the 
employ of Court Carpentry & Marine Co., [nce aboard the 
m/s Trautenfels on June 18, 1968. Essentially, plaintiff 
claims that while walking along steel beams stowed in | 
the vessel's No. 4 shelter deck his left leg went into 
a space between two of the beams. Plaintiff's claim of 


liability, is basically, one of improper stowage. 
Upon information and. belief the cargo referrsd 
to was stowed aboard the vessel by International Terminal 


ers is Fr 
Operating Co., Inc. herein sought to be impleaded as a J 
third-party aefendant. Defendant will contend, therefore, 
that any alleged unseaworthy condition in the stow was 
the creature of International Terminal Operating Co., Inc. 
Plaintiff and s+ least one fellow lasher were allegedly 
present at the .we of plaintiff's accident. Defendant 
"411 contend that their knowledge of any unseaworthy 
<ondition existing in the hatch is imputed to their 
employer and their failure to take proper precautions 
could render the emp)l.oyer liable in indemnity. 

Under the circumstances outlined above, deponent 
respectfully submits that th. granting of the present 
application would best serve tne tatevéete of justice 
and the expeditious processing of this litigation. 

No application for the same or siniler rel’. 
has previously been made. 

WHEREFORE, deponent prays that an order be 
entered herein in the annexed form granting defendant's 
application to implead International Terminal Operating 
Co., Inc. and Court Carpentry & Marine Contracting Co. as 
third-party defendants in the action and granting to 
defendant such other further and different relief as to 


the Court may seem just. 


Ay Shaws Fanny | 
thomas F. Molanphy 


Sworn to before me this 


“SAU Say of September, 1969. 


Notary Public 


Verm Excizcs (isreh SQ, 1970 


United States District Court 


FOR THE | orb 


SOUTHERN DISTRICT OF NEW YORK 
68 Civit Action Fire No..2374- 


= a ACEO 
JACKSON 6) ING er ad f 
ear ieatT as * ‘POOR g HAVENS 
ae NeW YOR 
BOrnw q i Ri 
“gra : me a-b ny 
A fj f iad ( 
Plaintiff a ma 4 ; 
‘i eon THIRD-PARTY 


BEUTSCHE DAMPFS~GES, 


Defendant and Third-Party Plaintiff SUMMONS 
INTERNATIONAL TERMINAL OPERATING 
CO., INC., AND COURT CARPENTRY « MARINE 
CONTRACTING COc, pee clara menue mS 
Third-Pe:\y Defendant s i 
To the above-named Third-Party Defendant: / : 
Y-u are hereby summoned and required to serve upon C/o ite | hicks f el 
SOLOMON J. CVHEN, ESQ. sad pai “ef bg 
fy 
plaintiff’s atturney, whose address is 225 Broadway p ge aad / in gay 
New York, N- Y¥., 10007 , / 
| pu «ty 
and upon ps F j 


HAIGHT, GARDNER, POOR « HAVENS 


a 
are 
who is,attorney for the above-named defendant and third-party plaintiff, and whose address is 


80 Broad Street 
New York, N. Y-, 10004 


an answer to the third-party complaint which is herewith served upon you within 20 days after the 
service of this summons upon you exclusive of the day of service. If you fail to do so, judgment by 
default will be taken against you for the relief demanded in the third-party complaint. There is also 


served upon you herewith a copy of the complaint of the plaintiff which you may but are not required 


ra ah ea 
‘ - , d a Pee cate 


to answer. 


: By ./--4----- a ~+--------=----- 


Dated: New York, Ne Ye, October 2 5 196% [Beal of Court] 
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SOUTHERN DISTRICT OF NEW YORK 535. 
oS 6k 6 06 oe eee Be 8 8 6 68 
SACKSON O. KING, 
Plaintiff, 
~against- 
BEUTSCHE DAMPFS-GES, THIRD-PAR 


Defendant and 
Third-Party Flaintiff, 68 Civ. 3374 


-against- 

INTERNATIONAL TERMINAL OPERATING 
COQ., INC., AND COURT CARPENTRY & 
MARIN® CONTRACTING CO., 

Th rd-Party Defendants. 
6 2. bese 215 6 be a ere. be 6-8 

Defendant and third-party plaintiff above 
named, by its attorneys, Haight, Gardner, Poor & Havens, 
complaining of the third-party defendants, respectfully 
alleges upon information and belief as follows: 

FIRST: That at all times hereinafter mentioned 
defendant and third-party plaintiff was and still is a 
foreign business entity organized and existing under and 
by virtue of the laws of the Republic of West Geimany and 
the owner of the u/s Trautenfels. 


SECOND: That at all times hereinafter mentioned 


third-party defendant, International Terminal Operating 


Co., Inc. was and still is a domestic corporation organized 
and existing under and by virtue of the laws of the State 
of New York. 

THIRD: That at all times hereinafter mentioned 
third-party defendant, Court Carpentry & Marine Contracting 
Co. was and still is a domestic corporation organized and 
existing under and by virtue of the laws of the State of 


New York. 


956 

FOURTH: That on or about August 22, 1968 an 
action was commenced by plaintiff in the United States 
District Court for the Southern District of New York to 
recover damages for personal injuries allegedly sustained 
by him while working as a lasher in the employ of thi,d- 
party defendant, Court Carpentry « Marine Contracting Co., 
aboard the m/s Trautenfels on June 18, 1968. A corr of 
the complaint is annexed hereto. 

FIFTH: That the complaint of the plaintiff 
alleges, among other things, that because of the negligence 
of defendant and third-party plaintiff and the unseawor- 
thiness of the m/s Trautenfels he was caused to sustain 
severe and permanent injurics, 

SIXTH: That at the time of the happening of the 
events alleged in the complaint and for some time prior 


thereto third-party defendant, International Terminal 


Operating Co., Ince, was engaged, pursuant to an agreement, 
in the performance of certain stevedoring operations 
aboard the m/s Trautenfels. ae 

SEVENTH: That at the time of the happening of 
the events alleged in the complaint third-party defend- 
ant, Court Carpentry & Marine Contracting Co., was engaged, 
pursuant to an agreement, in the performance of certain 
lashing and related work aboard the m/s Trautenfels and 
for that purpose employed, among others, the plaintiff 
herein. : 

EIGHTH: That if plaintiff sustained any 
injuries as alleged in his complaint the same are impro- 
perly alleged as due to the negligence of defendant and 
third-party plaintiff but were actually caused or contri- 
buted to in whole or in part by either or both of third-. 


v ‘ee 


Ou? i 

party defendants in breach of their respective warranties 
of workaanlike service. 

NINTH: That if plaintiff sustained any injuries 
as a result of any unseaworthy condition aboard the m/s 
Trautenfels, the existence of which is hereby denied, 
Said unseaworthy condition was caused, created and/or 
Pe~mitted to exist by either or both third-party defend- 
ants in breach of their respective warranties of workman- 
like service. 

TENTH: Thset if plaintiff should be entitled 
to recover against defendant and third-party plaintiff 
because of the matters alleged in the complaint then 
defendant and third-party plaintiff should have recovery 
over against and be indemnified by either or both third- 
party defendants for all such sums so recovered. 


WHEREFORE, defendart and third-party Plaintiff 


demands judgment against third-party defendants for all 
sums, if any, which may be awarded to plaintiff in this 


action together with reasonable co.nsel fees, the costs and 
disbursements of defending this action. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant and 
Third-Party Plaintiff 


Pa (2 
By. hg DS aa \ . 
A Member of the Firm 


80 Broad &treet 
New York, Ne Ye, 10004 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NOW YORK HAICHT, GARDNER, PCOR & HAVENS 
ow ae ne ae ee ee Oe oe ee — ae oe er ene ee oe om we ee ee oe nee ee ee oe ee oe a ce ae 80 BROAD STREET NEW Te vf 
JACKSON O. KING, . OE i a 
. I|- Li lug 7v-f 
Plaintiff —~ CS Civ. 3374 
BY: 


~against- 
ANSWER TO COMPLAINT OF 
BEUTSCHE DAMPFS-GES, DEFENDANT AND THIRD 
PARTY PLAINTIFF 
Defendant and 
Third Party Plaintiff 


-against- THIRD PARTY DEFENDANT 
INTERNATIONAL TERMINAL 

INTERNATIONAL TERMINAL OPSRATING OPERATING CO, Inc. 
CO., IC. AND COURT CARPENTRY & DEMANDS TRIAL BY JURY 


MARINE CONTRACTING CO., 


Third Party Defendants 


a re ee ee ee ere ne ee eee ee ee ee ee 


INTERNATIONAL TERMINAL OPERATING CO, INC., one of the 
third party defendants above named, appearing by FOGARTY and 
HIELSEN, its attorneys, as and for its separate answer to the 
third party complaint of the defendant and third party plaintiff 
herein: 

PIRST: Denies any knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
paragraphs designated “FIRST” and “THIRD" of the third party 
complaint. 

SECOND: Denies any knowledge or information sufficient 
to form a belief as to each and every allegation contained in 
paragrcyh designated “FOURTH” of the third party complaint but 
admits a copy of the complaint is annexed hereto. 


- 


_THIRDs Denies upon information and belief each and 


? 


every allegation contained in paragraph designated “SIXTH” of 
the third party complaint except admits INTERNATIONAL TERMINAL 


webs) = 
OPERATING CO,, INC., was engaged, pursuant to an agreement, in the 


performance of certain stevedoring operations aboard the m/s 


Trautenfels. 


FOURTH: Denies upon information and belief each and 
every allegation contained in paragraphs designated "EIGHTH", 
“NINTH” and “TENTH” of the third party compliuint. 


AS AND FOR A SEPARATE AND COMPLETE 
DEFENSE TO THE THIRD PARTY COMPLAINT 

OF TiiE DEFENDANT AND THIRD PARTY 
PLAINTIFF HEREIN, THIRD PARTY DEFENDANT 
INTERMATICNUAL TERMINAL OPERATING CO, Tic. 
ALLTGES UPON IKFORMATION AND BOLIEFs 


- 


FIFTH: That whatever injuries third party plaintiff 
may have sustained at the time and place alleged in the third 
party complaint were caused in whole or in part or were contributed 
to by the negligence, fault and want of care on the part of the 
third party plaintiff. 

WHEREFORE, third party defendant, INTERNATIONAL TERMINA« 
OPERATING CO. INC,, demands judgment dismissing the third party 
complaint of the defendant and third party plaintiff herein, 
together with the costs and disbursements of this action. 

POGARTY and NIELSEN 

Attorneys for Third Party 
Defendant INTERNATIONAL TERMINAL 
OPERATING CO, INC. 

Office & P.O, Address 


10 Rockefeller Plaza 
Hew York, Nw York 10020 


Bye dal 
TIDAL B, HENRY, JR. 
A Member of the Firm 


UNITED STATES DISTRIC1 couRT ©. O40. 
SOUTHERN DISTRICT OF NEW YORK - fStop aE 


FILE COPY 
7, C9..0) 52, POOR & HAVENS 


see eee Bae eee ew eee wee ee ease ee wean ee oe Ee ee ee me 


: BITE Lt NEW YORK 


JACKSON 9, KING, ca 0 TD 


| 
Plaintirr,} /\ // ins Te 


Ri wrap 


-egeinst- meet 
a GES 
DEUTSCHE-DAMPFS~-GES, 68 civ. 3374 
Defendant end 
Third-Party Plaintirr, ANSWER TO cng : 
-against- AND COUNTERCIAIMS , 


INFEREA SIONAL TERMI, OPERATING 
.» LNC, AND COURT a é" 
MA RINE CONTRACTING CO 


Third-Party Defendants, 


Third-party defendant, Court Carpentry & 

Marine Contracting Co., for its answer to the third-party 
complaint reepectfully alleges upon information and belief 
as followa: 

FIRST: Denies any knowledge or information 
eufficient to form a belief as to psragrephe firet end 
gixth of the third-party complaint. 

SECOND: Deniew the allegations in respect 
to Court Carpentry & Marine Contracting Co., contained 
in paragraphs 8th, 9th and 10th. 


> 
it 


=  e 
+e 
i AS AND POR A COUNTERCLAIM AGAINST 


“ + Ad le LAP MNeit, Yt 
ory 


3 Sy: L— 


Z; That on June 18, 1963 the pleintare wes @ 


| longshoreman in the employ of the third-party defendant, 
Hh} 
| 
i 


| COUrt Carpentry and Marine Contracting Co., herein working 


| eboard the M/s Trautenfels. 


f 2. That on said date whale the Plaintiff was 
| working aboard the esid veseel as an employee of the third- 


} party defendant, Court Carpentry end Marine Contracting Co., 
| herein, the plaintiff knew or should. nave 


known of all 
| Sonditions 


prevailing in the erea of the. #aid vessel where 
, he was et work, 


3. That while working aboard the said veseel 


jon seid date as an employee of the third-party defsndant 


| Court Carpentry und Marine Contracting Co., herein, the 


‘pleintire had certain job duties amongst which was the duty 
lor 


performing the services by his to be performed in a 
proper end workmanlixe manner, and to 


safe, 
#0 conduct himself in 
services by him to be pefformed so as 
not to cast his employer, the third-party Gefendant, 

Court Carpentry and Marine Contracting Co 


ithe performance of the 


-» herein into 
Riability sith any third party, 


: 4, het if the third-perty defendant, Court 


Garpentry and Marine Contracting Co, be adjudged liable 


aerein to indemniyy the defendant-third party plaintirr, 
dtapaasty W411 have been brought about, 


| 


such | 

Caused or con- 

pributes to by. the-neghigence and fault of the Pleintirr 

herein by reason of the said plaintirr having failed to per- 
his work and Jobd duties in e safe, proper end workusn- 
manner, and by the sctive, affirmative, principal end 


aoe ee 


i= 40 
a} GF 


| 


a8 | primary fault of the plaintiff herein, and by the plaintiff's 

breach of both the express and implied terms of his contract | 

of employment with the third-party defendant, Court cavesalee 

and Marine Contracting Co., herein, | 

5. ‘That by reason of tne foregoinx, if the third- | 

! party defendent, Court Carpentry and Marine Contracting Co. | 
| whould herein be adjudged liable to indemnify tne defendant- | 

third-party plaintiff, the said third-party defendant, court | 

| Carpentry and Marine Contracting Co., is entitled to recover | 

full indemnity from the pleintiff herein, together with the | 


| gosts and disbursements of this action, including a reasonable 


amount for attorneys’ fees, 


S AND FOR A COUNTS ROLATM AGAINST THE AL 
i thi sANcY PLA ALvii. o PP - ih: ry ay ay po hee re ed 
| Cuvee, eu ue cei eT 00. etn HER | 
Lilet ce UPON I Os WAT ICN “AND Balin? AS & FULLCNSS 


| 
| 6. That if the third-party defendant, Court | 
Carpentry end Marine ‘‘ontracting Co. be adjudged liable ee 
| in to the third-party plaintiff, sucht. liability being express- 
ly denied, such liability will have been brought about and 
caused, in whole or in part, by tne active and affirmative 

|| negligence and fault of the third-party plaintiff and by 

the breach by said third-party plaintiff of both the ezprese 
and implied terms of its contract with the third-party defen- 


dant, Court Carpentry end Marine Contraciing Co. and also 
by the breach by the third-party plaintiff of the warranty 
of sen+°*thinegss which it owed to the third-party defendant, 


Court Carnentry and Marine Contracting Co. and that by 
rengon of the foregoing, the said third-perty plaintiff is 
obligates to indemnify tne third-party defendant, Court Car~ 
pentry end Marine Contracting Co. for an amount equal to the 
extent thet any liebility on the part of the third-party 


defendant, Court Carpentry and Marine Contracting Co., was 
caused, brought about or contributed to by the aaid third- 
party plaintiff, together with the costs and disbursenents 
of this action, including 8 reasonable amount for counsel 
fees. 


AS AND FOR A comma AGAINST 1 ae THI RD= | 

PARI? tosh UANT, & aL ee tT) Me WTiiNAG | 
‘tick Site WN ay 2 Se oman url aera 

| 


Orenari GO CO, bv CAs 
MAN Lic CON RnC s. ane co ynee us EEO TeSORMAS 
RIC ¥ fy Lebic’ AS fF ILLOns8 


7. That if the third-party defendant, Court Carpentry | 
and Marine Contracting Co. be adjudged liable nerein to the | 
third-party plaintiff, such liability being expressly denied,| 


} 
whole or in part by the active and affirmative negli, ace of ' 


and fault of the third-party defendant, INTERNATIONAL TE RAINAL 


such liability will have been brought about and caused in 


OPERATING CO, INC., and it is oblizated to indemnify the 
third-party defendant, Court Carpentry and Marine Contracting 
Co, for an amount equal to the extent tnat eny liability on | 
the part of the third-party defendant, Court Carpentry and | 
Marine Contracting Co, was caused, brought about or contri- | 
buted by the said third-party defendant, INTERNATIONAL TERMINAL 
OPERATING CO. INC. together with the costs and disbursenents | 
of this action including e@ reasonable amount for counsel fees. 
WHE RI PORE, third-party defendant, Court Carpentry 
and Marine Contrecting Co. demands judgment dismissing the 
third-party complaint herein, | together with tne costs, dis- 
bursementa of this action and the legs! fees end expenses 
incurred by it in defense of this action, or in the event t 
the.tnird-party defendant, Court Cerpentry and Marine Con- 
tracting Co. be edjudged liable to eny party nerein, the 
third-party defensent, Court Carpentry and Marine Contract 
Co. then demands judgment over and against the third-party 


| Gis 


plaintiff, the third-party defendant, INTERNATIONAL TERMINAL 


| 
| OPERATING CO. INC, and the plaintiff, or eny of them, for 
| the full amount of any judgment wnich may be rendered against 


it, 2 with expenses and iegal fees, and the costs and 


ements of this action, 


SIDNEY A. SCHWARTZ 
Member of the Firm ; 


of 
ALEXANDER, ASH, SCHWARTZ & COHEN 
Attorneys for Third-Party Defendant | 
Court Carpentry and Marine | 
Contracting Co, 
801 Second Avenue 
New York, New y York 10017 


| 
} 
Dated: New York, N.Y. 


Hy 
j 
t 
4 
{ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT O? NEW YORK 
Ween mene wwe nen ny 
JACKSON 0, KING, 
Plaintirr, 
“against. 
TOUTSCHE-DAMPFS-GEs, 


Defendant and 
Third-Party Plaintirr, 


-againget- : INTERROGA. 
TORIES 
INTERNATIONAL TERMINAL OPERATING emery 
CO, INC.an count CARPENTRY & ae 
MARINE CQITRACTING 20., 68 Civ, 3374 


Third-Party Defendants, 


me 


ear 
ead 


Phas 


IFS PROPOUNDED BY THE THIRD. 


AUM ‘yh eZ SEAVICL, 
TTI WT NOGHTOMLE & al 
ANSTERS ASReT 22 Tits 

— id . 

1, State whether the third-party Plaintiff or any 
pereon acting in ite behalf has interviewed any pergon or 
| Pereons in connection with this actions and if 890, state 
| further (a) the name and last known address of each person 

interviewed, (b) the date of each such interview, (c) whether 
| any report of euch interview was made, and if go (4) the 
present location of euch reports, ; 
2. State whether the third-party plaintiff, or 


anyone acting in its behalf, hae obtained any atatements in 


- 


] 
56 
| 


connection with this action; and if so, state further (a) 
the name and last known address of each person from whom 


a statement has been obtained, (b) the date or dates that 


} 


each such statement was obtsined, (c) whether each such- 
statement was oral or in writing, (d) whether each of the 
written statements was signed, and (e) the present location 
of all such written stat€ments, whether the same were signed 
| or not. 
| 3. State the specific source or sources of all 
ha knowledge, information and/or beliefs respecting the 
b iatters alleged in paragraphs 


8th and 9th 
of the third-party 


| 
complaint. If such source or sources be a person or persons, | 


then set forth the name and last known address of each such | 
ones if such source be records, papers, documents or 
reports, then set forth a full and complete description of 
each such item together with its present location or where - 
abouts. 

4, State whether there were any detentions on 
the W/S Treutenfels 3 

and if so, state further (a) the time 
that each such detention began and terminated, (b). the 
cause or reason for each such detention, (c) the action 
taken to rectify each such detention, and (d) the present 
location of any records relating to such detentions. 
i 5. State whether the third-party plaintiff, its 

agents or representatives, have in their possession or 


control any records, documents, reports, or photographs 


relating to the happening of the accident alleged in the 
| 


™ 


oe a TS ee re a ee 


I 


i 
| 
| 
! 
| 
i! 


| 


i\Deted: New York, N.Y. 


oA? -. 


plaintiff's complaint and the circumstances Surrounding 
the same; and if 80, identify each such record, document, 
report, or photograph and state the present location or 
whereabouts of each such “tem. 


6. State the names and last known addresses of 


| €ach and every person known to or believed by the third- 


party plaintiff, its agents or representatives, to have 
knowledge respecting the accident alleged in the plaintiff's 
complaint and the circumstances Surrounding the same. 

7. State with particularity each and every act 
and/or omission to act on the part of the third-party 
defendant, its agents, servants and/or employees, by reason 
of which it is claimed that the third-party defendant is 
liable to indemnify the third-party plaintiff herein. 

SIONEY A. SCHWARTZ 

Member of the Firm 
of 

Alexander, Ash, Schwartz & Cohen 


or Third-Party defendants 
yg = ce and Marine Contracting 


June 1970 


Boi Second Avenue 
c 
New York, N.¥, 10017 


4 
e 
{ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTHICT OF NEW YORK 


calahinsha omheribinenapinenaees esancee Shee eneewanmn amen x 
JACKSON O, KING, 
Plaintiff, 
-igainst- 
DEUTSCHE-DAMPFS-GES, 


Defendant end NOTICE OF 
Third-Party Fleintiff, 


. “against- 
INTERN ATICN AL TEFMINAL OPERATING CO, 
INC, AND COURT CARPENTRY & MARINE 
co NTRACTING co, 


Third-Party Defendants 


AS OER OSE MOOSE ORO EHS Bee ee ee Se eee aw ew we em now we X 


$8 IR S83 ‘ 

PLEASE TAKE NOTICE that the teetimony of the 
plaintiff, Jackeon 0, King end defendant and third-party 
plaintiff Deutsche-Dampfs-Gee by Chief Officer of the 
M/C Treumfele on June 13, 1968 and third-party defendant 
International Operating Co. Ine. by its #4 hatch boss on 
June 18, 1963, will be taken by deposition pursuant to 
Rule 26, et seq., of the Rules of Civil Procedure for the 


District Courte of the United States before Dorothy Schon, 


& notary public, or some other officer authorized to take 
Gepositions, at the office of the undereigned, 801 Second 
Avenue, Borough of Manhattan, City of Kew York, Room 304, 


on the 19th day of June 1970 at 2 P.M. or on a ‘lawfully baie 
ti. 


gence LIED CL SL LE I 


adjourned date, and from day to day thereafter until the 


examination is concluded, at which times and place you are 


hereby notified to attend and propound interrogatories to 
the witnesaea if you think fit. 


% 


ei" 
*e 


| 
| 
| 
| 
| 
| 
| 
| 


TAKING LEPCSITION 


| 
| 


949 . 
Dated: New York, New York 
SIDNEY A, SCHWARTZ 


Member o bi | 


of 
ALEXANDER, ASH, SCH*ARTZ & COHEN 
Attorneys for 
Third-party defendant, Court Cerpentry 
ond Marine Contracting Co, 
301 Second Avenue 
New York, New York 10017 


oe tee ee eee 


UNITED STATES DISTRICT COURT 


; FILE Copy 
SOUTHERN DISTRICT OF NEW YORK HAIGHT, GARDA:-R Poo" 


Ov A YAYENS 
80 BROAD STRELY 1 vi Yous 


Plaintiff, Oa, 


4 


IN a 
” | o? 


-~against~ 
DEUTSCHE DAMPFS-GES, 
68 Civ. 3374 
Defendant and 
Third-Party Plaintiff, 
-against- 
INTERNATIONAL TERMINAL OPERATING 
CO., INC. and COURT CARPENTRY & 
MARINE CONTRACTING CO., 


Third-Party Defendants. 


INTERROGATORIES ADDRESSED TO 

THIRD-PARTY DEFENDANT, INTER- 

NATIONAL TERMINAL OPERATING CO., 

INC., WHICH THE LATTER IS REQUIRED 

TO ANSWER IN WRITING AND UNDER 
OATH: 

1. Give the names and addresses or a description 
sufficient for purposes of identification of all persons 
present at the time and place of the accident zileged in 
the complaint of the plaintiff. 

2. Give the names and addresses or a description 
sufficient for purposes of identification of all persons 
known to you or to your attorney to have knowledge of the 
accident alleged in the complaint. 

3. Give the names and addresses or a 
description sufficient for purposes of identification of 


all persons from whom you or anyone acting on your behalf 


has obtained a statement concerning the accident alleged 


' Oo1-. 


in the complaint stating further which of said statements 


are oral or written, if written whether signed or unsigned, 


the dates on which 


such statements were obtained and the 


present location of each such statement. 


4. State whether third-party defendant, 


International Terminal Operating Co., Inc., performed 


stevedoring operations in the No. 4 hatch of the 


m/s Trautenfels on: 
(a) 
(b) 


5. If your answer to interrogatory 4(a) or 4(b), 


or both, is in the 


(a) 


(b) 


(c) 


(da) 


June 17, 1968 


June 18, 1968. 


affirmative, then state: 

The hours between which such 
operations were performed on each 
date. 


The deck level and/or levels on 
which such operations were performed. 


The nature of such operations, 
whether loading or unloading. 


The kind of cargo handled. 


6. State whether third-party defendant, 


International Terminal Operating Co., Inc., loaded steel 


beams in the upper 


m/s Trautenfels on 


7. If your answer to the foregoing interrogatory 


‘tween deck of hatch No. 4 of the 


either June 17 or June 18, 1968. 


is in the affirmative state: 


(a) 


(b) 


(c) 


(a) 
(e) 


The date on which the said beams 
were loaded. 


The hours between which the said 
beams were loaded. 


A general description of the beams, 
giving approximate length, . .ight 
and width. 

The number of beams loaded. 


The portion of the deck in which 


i Ooe. 


the beams were loaded-portside, 
starboard side and/o. center. 


(f) The name and address of the hatch 
boss in the longshore gang which 
loaded the said beams. 
8. State whether it was reported the third-party 
defendant, International Terminal Operatiiig Co., Inc., 
that plaintiff had sustained an injury aboard the 
m/s Trautenfels om June 18, 1968. 
9. If your answer to the foregoing interrogatory 
is in the affirmative state: 


(a) When the accident was reported. 


(b) By whom and to whom the accident 
was reported. 


(c) Whether third-party defendant, 
International Terminal Operating 
Co., Inc., made a written report 
of the said accident. 

10. State in what respect or respects it is 
claimed that the defendant and third-party plaintiff was 
negligent as alleged in paragraph Fifth of the answer of 
third-party defendant, International Terminal Operating 


Co., inc. 


Dated: New York, New York, 
May , 1970. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant and 
Third-Party Plaintiff 

80 Broad Street 

New York, New York 10004 
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UNITED STATES DISTRICT- COURT 
SOUTHERN DISTRICT OF NEW YORK 
ewe cw new ee enone en= x 


JACKSON O,. KING 
Plaintiff 
~against- 
DEUTSCHE DAMPFS~-GES.« 68 Civ. 3374 


pefendant and Toird ANSWER TO INTERRO- 
party Plaintiff GATORIES 


-against- 
INTERNATIONAL TERMINAL OPERATING CO, 


INC, and COURT CARPENTRY & MARINE 
CONTRACTING CO, 


Third Party Defendants 


INTERNATIONAL TERMINAL OPERATING CO, INC., one of the 
third party defendants, by FOGARTY and NIELSEN, its attorneys, 
answering the interrogatories of third party plaintif£ hereins 


1. Grover perry, 547 Chestnut street, Brooklyn, NeYe 


2. Andrew Auletti, 1697 East 93rd Street, 
Brooklyn. NeYe 
mas Genovese, 1027 8 
Brooklyn, N.Y. : Senay 
Written signed state 
ments in our fi 
l Hoyt Street, Brooklyn, NeY.¢ 2 


Andrew Auletti, obtai 
ned 8/1/68 
ee Perry,obtained 7/30/68 
obert Pinto (hatch boss), 69 Woodhull st 
ee 


Brooklyn, NeY.,. obtai 
oral statements in ained 1/24/68. 


1 Hoyt Street, Brooklyn, New York : 


Jackson 0. King, obteined 7/10/68 
Thomas Genovese,obtained 7/30/68 


Yes, on June 18, 1968. 


(a) 8 A.M. - 11 A.M. 

(b) #4 hatch shelter deck 
- (c) loading 

(a) steel I beams 


554 


Ja?! 
June 18, 1968 
8 A.M. - 11 A.M. 
14' x 24" x 60! 
unknown 
stcred fore and aft with exception of 
space in center of hatch for access to 
ladder 
Robert Pinto 


Not reported 
Not reported 


Pailure of supervision, inspection, control 

of operation and same after completion of loading 
Operation to report the alleged defect in spacing 
to the stevedore, failure to provide a safe place 
to work. 


Dated: New York, N.Y. 
January ll, 1971 


FOGARTY and NIELSEN 
Attorneys for Third Party 
Defendant, INTERNATIONAL 
TERMINAL OPERATING co. INC, 
Office & P.O.Address 

10 Rockefeller plaza 

New York, N.Y. 10020 


Bys John P, McCambridge 
JOHN P, MCCAMBRIDGE 
A Member of the Firm 


; ee ’ enn 
OPINION OF JUDGE MOTLEY 
DATED JUNE 18, 1974 


UNTYED STATES DISTRICT COURT - * 
\” SOUTHERN DISTRICT OF DLW YORK 
v a a 
: woe eer--ee Poe cetera 
% Cc o 
JACKSON O. KING, ' Lng 
? = 
Plaintiff, ’ = | 
: = 
tei , 
. : 
DEUTSCHE-DAMPFS-GES., ’ | 
? Defendant and 4 68 CIV. 3374 
; Third-Party Plaintiff, | 
t 
-V~=- 
$. s 
a INTERNATIONAL TERMINAL, OPERATING CO., INC.» 
{ and COURT CARPENTRY & MARINE CONTRACTING = § 
& COs } 
is ’ ae 
, Third-Party Defendants. 
a a ae ey ek a a a ee x | 
SERGI and FETELL 
44 Court Street | 
Brooklyn, New York 11201 i 


225 Broadway 


' 
SOLOMON J. COHEN 
New York, New York 10007 


Attorneys for Plaintif?f 


306. 


HAIGHT, GARDNER, POOR & HAVENS a 
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Memorandum Opinion and Order 


Plaintiff, a marine carpenter, brought this diversity 
action against defendant shipowner on negligence and unsca- 


worthiness theories. The case was tried to a jury on October 


OA 6 A re ee ete 2 2 ee 2 oe a 


31 and November 1, 1973 and the jury, in accordance with its 

special verdict (Court's Exhibit 1), found that plaintiff haa 

sustained damages in the amount of $30,000. The jury reduced | 

those damages by 50%, for contributory negligence, and awarded | 

plaintifi $15,000. 

Plaintiff moves under Rule 59 (e), red. R. Civ. P., 

to set aside that portion of the jury's verdict finding him 

contributorily negligent and, accordingly, to amend the judg- 


ment to award him $30,000. 


557. 


Defendant moves under tule 5, for judgment in its 
favor notwithstanding the verdict. In the alternative it moves 
under Rule 59 for a new trial on the issue of negligence, 

Plaintiff claimed on the trial that, on June 18, 1968, 
while in the employ of Court Carpentry and Marine Contracting 
Co., he was working aboard the defendant's vessel as a marine 
carpenter or lasher. Plaintiff's employer had been hired by 
defendant to do carpentry work. A stevedoring company, 
International Terminal Opera*ing Company (ITO) had been en- 
ployed by the vessel owner to stow steel beams on the ‘tween 
deck of the vesscl. 

It was plaintiif's job’to tic or lash other cargo 
which had been stowed on the steel heans by ITO to those steel 
beams. 

There was no dispute that plaintiff was required to 
walk on the beams in order to perform this task. 

Plaintiff sought to recover damages which he alle, dly 
sustained tc his left knee when he stipped into & space which 
had been left between the beams. He claimed that the manner in 
which the bear.s were stowed, that is, the leaving of a space 
wide enough tor 3 teat te go through, rendered the vessel unfit. 
Plaintiff further claimed that the vessel owner was liable for 


the negligent acts of the stevedoring company and plaintiff's 


SS ee ee 


Pe ee a Fen = ae me 


a ly, — a, ls El tn nn A 


rns ee ee 


employer, the carpentry company, and, in the alternative, that 


the vessel owner negligently failed to carefully inspect the yt, 
stevedore's work. ify 
Defendant, on the other hand, contended that plaintitf 
was contributorily negligent by failing to watch where he was | 
walking. | 


é 
i 
The jury found thet defendant was negligent, that its | 


negligence was the proximate cause of the accident and that 


eet ahs 


plaintiff was contributorily negligent. The jury, however, 

found that plaintiff had not sustained his burden of proving ' 

that the vessel was unseaworthy. } 
Defendant now moves for judgment 0.0.V., OF, in the j 

alternative, for a new trial on the grounds that 1) plaintiff 

was not entitled to a charge under the Jones Act, as he was 

not a member of the crew or an employee of the defendant, 2) 

there was insufficient evidence of negligence on the part of 

the vessel owner, and 3) the jury should not have been instruc~ 

ted that the vessel owner could be held liable for the negligent 


acts of the stevedore and carpentry companies. 


Negligence 


fhe court agrees with defendant's contention that 


plaintiff was not entitled to recover under the Jones Act. The 
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Jones Act applies only between employers and employees and 


there was no showing that the vessel owner was an employer for 


‘ 
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purposes of the Jones Act. Mahramas v. American Export Lsbrandt: | 
sen Lines, Inc., 475 F.2i 165 (2d Cir. 1973). 


However, since this is a diversity action, New York 


quired under state negligence law. Since, apart from the re- 
quirement of an employment relationship, the standards for find- 
ing liability under common law negligence are essentially the 


| 
| 
law governs and an employment relationship is obviously not re~ 
same as those which the court described in its Jones Act charge, | 


ef. Pope & Talbot, In 
was not prejudiced. 
The court, however, must conclude that there was in- 


sufficient evidence to support the jury's finding that the vessel | 


c. v. Hawn, 346 U.S. 406 (1953), defendant 
owner was negligent. A shipowner is negligent only if its pee 


had actual or constructive notice of a dangerous condition. Rice, 


| 


v. Atlantic Gulf & Pacific Co., F.2d , Docket No. 73-1151 


(2d Cir., October 9, 1973). In the instant case, there was no 
evidence that members of the ship's crew knew of the dangerous 
condition or that the condition had been present long enough 


2/ 


that the crew could be charged with notice. Moreover, plaintiff, 


himself, testified, in connection with the contributory negligenc< 


defense; that he did not see the space until he actually stepped 
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eto 48,., (Pru, Gets: St, 1970s ee SE Therefore, the jury did 

not heave suf‘iciert evidence froe which it coula conclude that th 

alleqvedly dJanjerous: condition was present: lopy enough or was ob- 

vious enough that the ship's crew shoulu have noticed it. 


The jury's tindiny way have been based on a belief that 


the detendant shipowner had an atfirmutive duty to inspect the 


‘ 
work or the stevedore petore pecmittiny the lonyshorenen to work 
} 
in the carys area and that such an inspection would have resulted 
in the discovery o: the alleyealy dzngerous conceition. This was ; 
One of plaintii ‘'s theories (1r., Nov. 1, 1973, p. 154) and the | 
ma ities cares , t 4 
court so» in.orrea the jury in its sHerge. However, there is no i 
such duty on the part o: the shipowner to inspect the stevedore's 
work, at least uniess the shipowner should know that there is a ° 
' 
} 
dangerous conlition which ought to ne corrected, i 


Delendant also challenyes the court's instruction with | | 
regard to dejenuant's Liability ior nevligent acts of the steve- 
dore. The court charged tne jury as follows: 
"In this: case there is no cispute that 
the vessel-owner here hau employed two agents 
to work aboordg the ship, that is the stevedoring 


ol 
company and the plaintiii's omployer, the Carpentry 


Company. 


' S6L: 


The vessel-owner inthis case is re- 

sponsible ror the negligence of any oj its 

agents or employees committed in the Scope 

of their ewployment." (Tx., Nov. 1, 1973, 

Dei eeeal 

The charge was erroneous. The shipowner is not respon-~ 
sible for the negligence of longshoremen unless such negligence 
created an unseaworthy condition, Spano _v. Kroninklijke Rotter- 
damsche Lloyd, 472 F.2d 33, 35 (2d Cir. 1973). The court assumes 
that it the stevedore's negligence did produce an unseaworthy 
condition, the shipowner would still not ve liable in negligence, 
although the vessel would, of course, be liable for unseaworthi-~ 
ness, 

The jury may have assumed that, either the stevedore or 
the carpentry company must have had knowledye oi the open space 
and, therefore, was negligent, and that defendant shipowner would 


be held responsible for this negligence. 


Unseaworthiness 
As already noted, the jury tound for plaintiff on the 
issue 0! negligence but found for defendant on the issue of un- 
seaworthiness. Although plaintiff moved for a directed verdict o 
the issue of unseaworthiness at the close of defendant's case, 


he has not moved for a judyment notwithstanding the verdict on 
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that issue. 


Howevei, 


the 


after haviny given the 


heard, Rul 


e 59(d), 


Fed. 
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court has decided, on its own motion, 


parties notice and an opportunity to be 


R. Civ. P., that a new trial should be 


ordered on unseaworthiness,. 


While the court cannot conclude that the jury was re- 


quired to find unseaworthiness or that its finding was against 


the weight of the evidence, 


o the facts ox this case, how an owner could be neglicont if 


the ship was not unseaworthy. .. ." Spano, supra, 472 U.S. 


35 n.1. 


Although juries are ordinarily permitted to return 


inconsistent verdicts, 


it seems likely in this case that the 


"(i]t is hard to imagine, especially 


at 


jury, having found defendant liable for negligence, concluded 


that it was not necessary to find defendant liable for the un- 


seaworthiness of its vessel, or even to consider the issue at 


all, in order to afford plaintiff the recovery to which it con- 


cluded he was entitled. 


Since it is likely that plaintiff's unseaworthiness 


claim never received a fuil hearing, the court concludes that 


there should be a new trial on his unseaworthiness claim, 


Unless the parties waive their right to a jury trial in: 


writing no later than June 26, 1974, the tmseaworthiness claim 
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CLE ii., pleiutdis's motion lo set aside tha finding of contribu- 
tory negiiycucs 16 dunied, 
Dateds lew York, New York 

June te, Lule SQ ORDERED 


artes < Loedun 


i «tbe JEM rs. Life 

. ‘the Me bia 

CONSTANCE PAKER MOLLE 
Us Se Does 


wr Te 
* sense — - - ‘ ’ 0 0 a es. ae ded 
PE BP aye pach ce nie ge nn abe eer ath Ap: on nt ae ed leant taeae os sett € %, bi. af 
i 


. vr wm 


FOOTNOTES 
> 

l. 

oo 

we 

4. 


' $64. 


The third party action by the vessel 
owner against the stevedore and car- 
penlry company, pilaintiii's ewployer, 
was severed, 


Indeed, Bob Pinto, the hatch foreman 
ewployed by the stevedore, International 
Yezrminal Operating Uo., testiried on his 
deposition that he teLieved the stowage 
of the beams had been completed shortly 
after 11:00 A.M. (Def‘s Exh. C, p. 16.) 
According to plaintiff's deposition, the 
accident likewise occurred at approxi- 
mately 11:00 A.M. (Dei's Exh. A, p. 12.) 


See also testimony of Grover Perry, tran- 
script, Oct. 31, 1973, p. 106. 


Both the negliyence and unseaworthiness 
claims, which arise under New York law, 
were brought on the “law” side of the 
court. 
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Yours &c., 
HAIGHT, GARDNER, POOR & HAVENS 


- . 
One State Street Plaza, 


Office and Post Office Address: 
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HAIGHT, GARDNER, POOR & HAVEKS 
ONE STATE STREET PLAZA 


JAMES M. ESTABROOK 
THOMAS F. MOLANPHY NEW YORK, N.Y. 10004 
Dicsy 46800 


JAMES M. HAZEN 
Of Counsel Attorneys for Defendant 
and Third Party Plaintiff 
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SOUTHERN DISTRICT OF NEW YORK AUG 8 ~ 1974 
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JACKSON 0. KING, ee AI 


Plaintiff, 


-against- 
NOTICE OF MOTION 
DEUTSCHE DAMPFS-GES, _TO CONSOLIDATE 
Defendant and Third 68 Civ. 3374 
Party Plaintiff, (CBM) 
-against- 


INTERNATIONAL TERMINAL OPERATING 
CO., INC. and COURT CARPENTRY & 
MARINE CONTRACTING CO. ’ 


Third Party Defendants. 
ee nk tak a eee ie pe 


PLEASE TAKE NOTICE that upon the annexed 
affidavit of Thomas F. Molanphy, sworn to the on aay of 
August 1974, and upon all the Pleadings and proceedings 
heretofore had herein, the undersigned will move this Court 
before the Honorable Constance Baker Motley in Room 906 of 
the United States Courthouse, Fole quare, City, County 
and State of New York on the 2 / * aay of August 1974 at 
10:00 o'clock in the forenoon of that day or as soon 
thereafter as counsel may be heard for an order pursuant 
to Rule 42 (a) of the Federal Rules of Civil Procedure con- 
sOlidating for all purposes including trial the case of 
Jackson 0. King, Plaintiff, against Deutsche Dampfs-Ges, 


defendant, and the case of Deutsche Dampfs-Ges against 


International Terminal Operating Co., Inc. and | 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YorxK 


. . + * . . . o = * . 


JACKSON O. KING, 
Plaintiff, Se hee ee : ” 
NOTICE OF MOPTIen-~--. 
~against- 
68 Civ. 3374 (cE) 
DEUTSCHE-DAMPFS-GES, 


Defendant and Third 
Party Plaintiff, 


~against- 
INTERNATIONAL TERMINAL OPERATING 
CO., INC., and COURT TARPUNTRY & 
MARINE CONTRACTING CO., 


Third-Party Defendants. 


PLEASE TAKE NOTICE that upon the annexed affi- 
davit of THOMAS F. MOLANPHY, sworn to the 21st day of 
October, 1974, and upon all the pleadings and proceedings 
heretofore had herein, the undersigned will move this court 
before the Honorable Constance Baker Motley in Room 
of the United States Courthouse, Foley Square, City, State 
and County of New York on the se day of November, 

| 1974, for an order pursuant to Rule 50 of the Federal 
Rules of Civil Procedure granting to defendant and third- 
party plaintiff judgment in its favor notwithstanding the 
jury verdict on the issues of seaworthiness and third- 
party defendant Court Carpentry's breach of its warranty of 


| workmanlike performance and for such other, further and 


different relief as to this Court may seem just and proper. 


Dated: New York, N2w York 


TO: 


October 21, 1974 
Yours, et~ 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
and Third-Party Plaintiff 


re 
iP 


ere _ f? 
By Y GR Lf 
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A Member of thé Firm” % 
One State Street Plaza 
New York, New York 10004 
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SOLOMON J. COHEN, ESQ 
Attorney for Plaintif 
225 Broadway 

New York, New York 
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FOGARTY, McLAUGHLIN and SEMEL, ESOS. 
Attorneys for Third-Party Defendant 
International Terminal Operating 
Co., Inc. 

10 Rockefeller Plaza 

New York, New York 10020 


ALEXANDER, ASH, SCHWARTZ & COHEN, ESOS. 
Attorneys for Third-Party Defendant 
Court Carpentry & Marine Contracting Co. 
801 Second Avenue 

New York, New York 10017 


UNITED STATES DISTPICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


JACKSON O. KING. 
Plaintiff, 
AFPIDAVIT 
~against- 
638 Civ. 3374 (cum) 
DEUTSCHE -DAMPFS-CES ’ 


Defendant and Third 
Party Plain“iff, 


~against- 
INTERNATIONAL TERMINAL OPERATING 
CO., INC., and court CARPENTRY & 
MARINE CONTPACTING Oe 

Third-Party Defendants, 


. + . . * 7 . . . . * - - . . . 7 x 


STATE OF NEW YORK ) 
) S3.: 

COUNTY OF NEW YORK ) 

THOMAS F. MOLANPHY, being duly sworn deposes 
art says ac follows: 

1. That he is a member of the firm of Haight, 
Gardner, Poor & Havens, attorneys for Gefendant and third- 
party plaintiff herein, that he is fully familiar with all 
the pleadings and proceedings heretofore had herein and 
makes this affidavit in Support of defendant's motion for 
judgment notwithstanding the jury verdict on the issues of 
unseaworthiness and third-party defendant Court Carpentry's 
liability to indemnify third-party plaintiff, 

2. This was an action by plaintiff to recover 


damages for personal injuries which he clains to have 


a'7y | 

si3stained on June 18, 1963, while working as a lasher in 

the emmloy of Court Carpentry and Marine Contracting Co. 

aboard the M/S TRAUTENFELS, a vessel owned by defendant and 

third-party plaintiff. It was plaintiff's claim that he 

| was injured because of cargo improperly stowed by Interna- 
tiona). Terminal Operating Co., Inc., an independent stevedor 
ing contractor. Accordingly, both plaintiff's employer, 


Court Cacpentry & Marine Contracting Co., Inc. and Inter- 


third-party defendants. 


national Terminal Operating Co., Inc. were impleaded as 

| 3. On Oct: ber 31, 1973, this Honorable Court 
nresided over a jury trial of this case between the plain- 
tiff and defendant. Third-party plaintiff's actions 
against International Terminal Operating Co., Inc. and Court 


Carpentry & Marine Contracting Co. were severe1. 


4. Following the severance for separate trials 


of the indemnity actions against both third-party defen- 
dants, the main action of the plaintiff against the vessel 


owner proceeded to trial before this Court with a jury on 


October 3l, 1973. The following day the trial jury, at the 
conclusion of the case, returned a verdict in plaintiff's 


favor in th amount 2f $15,000. In answers to special 


interrogatories submitted by the court the jury indicated 


that they found defendant negligent, but that the vessel 
The jury also found plaintiff guilty 


was not unseaworthy. 
of 50% contributory negligence. 

5. After post-trial motions by the plaintiff 
and defendant, this court by its. memorandum opinion and 


order of June 18, 1974, granted judgment n.o.v. for the 


S71: 
defendant on the ground that there was insufficient evidence 
of negligence on the part of the vessel owner and granted 
a new trial to plaintiff on the issue of unseaworthiness 
on the ground that the jury's verdict was inconsistent. 

6. On August 8, 1974, third-party plaintiff 
moved this Court for an order consolidating the main action 
of the plaintiff against the defendant with the two indem- 
nity actions brought by the defendant and third-party 
plaintiff against the two third-party defendants. This mo- 
tion was granted. 

7. j%On October 9, 1974, a second trial was held 
before this court. 6.1 October 11, 1974, the trial jury, 
at the conclusion of the case, returned a verdict in 
plaintiff's favor in the amount of $42,900. In answers 
to spec: al interrogatories submitted by the court, the 
jury indicated that it found the vessel unseaworthy. 
The jury further found plaintiff quilty of 25% contributory 
negligence. The jury also found that third-party defendant, 
International Terminal Operating Co., Inc., had breached 
its warranty of workmanlike performance and was liable 
to indemnify the third-party plaintiff. Finally, the 
jury found that the third-party defendant Court Ca: ent y 
and Marine Contracting Co. had not breached its warranty 
of workmanlike performance to the third-party plaintiff 
and was not liable to indemify it. 

8. Deponent respectfully submits that judg- 


ment non obstante verdicto should be granted to the 


defendant against the plaintiff on the ground that the 


if 
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Plaintiff failed to sustain his burden of proof on the 
issue of seaworthiness. Plaintiff's evidence that 
there was an approximate 4 inch space between the stowed 
I-beams upon which he was walking was not sufficient to 
meet his burden of proof as to unseaworthiness. The stow 
of the vessel was reasonably fit for its intended use in 
that it wee reasonably safe and convenient for carriage 
at sea and for unloading at its destination. Plaintiff's 
own witnesss, Mr. Auletti, testified that it was usual 
and customary to find I-beams stowed in the manner in 
vyhich they were stowed in the instant case. 

9. Third-party defendant Court Carpentiv & 
Marine Contracting Co. was not entitled to a jury trial. 
Court Carpentry waived its rights to a jury trial by 
failure to make a timely demand therefor. It is respect- 
fully submitted by the third-party plaintiff that reviving 
a once waived right to a jury trial by the court is an 
abuse of its discretion. Furthermore, the finding of the 
jury that plaintiff was contributorily negligent compels 
a directed verdict for the defendant and third-party 
plaintiff against the plaintiff's employer Court Carpentry 
& Marine Contracting Co., as a matter of law. Third-party 
plaintiff is therefore entitled to judgment notwithstand- 
ing the verdict against the third-party defendant Court 
Carpentry. | : 

WHEREFORE, deponent respectfully prays that 
an order be entered herein pursuant to Rule 50 of the 


# * 


S73: 
Federal Rules of Civil Procedure granting judgment in 
favor of defendant notwithstanding the jury verdict 
and granting judgment in favor of third-party plaintiff 
against third-party defendant Court Carpentry & Marine 
Contracting Co. and further granting to defendant such 
other and different relief as to this Court may seem just 


and proper. 
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ED, wa ; 
/ Thomas F. Molanphy Fg 


Sworn to before me this 


2lst day of October, 1974. 


Notary Public 


MARGUERITE F. ZAMBITO 
Notary Public, State of New York 
No. $705311 
Qualified in Westchos‘er County 
Cert. tied win Mow York Co. Chark 
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MALCIZ, GANDER, POOR & ENVLUS 


Dys homas 9. Molannhy 


Attorneys For Pofondant and 


Ghicd-Party Plointifs 


ALEXALOSR, ASU, SCINART G COST 
hya Alioxt Ve. Vocta 

$91 Socend Avanuo 

How York, Maw York 10017 


Attorneys for Third-Porty Lofencant 
Court Carpentry and Mogine Contr. Co. 


POCARSY, McLAVOUGEN .G SLMEL, 
Byt Vous. Gb. Lockett 

10 Mochkoefallar Plaza 

Mow York, Hew York 10020 


Attornoys for Third-Party Defendant 
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Intornational Terwinal Oposrating Co.,Inc, 


CONSTANCE BAKER MOTLEY, O. J. 
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Memorandrn Ovinion_on_ Pest Print Motions 


Plaintiff in thie onse, Jackoon O. King, waa 2 
Lasher employed by Court Ca:pontry ond Maxine Contracting 
Company. (Court Carpentry). On June 18, 1968, while in 
the employ of Court Corpentry. plaintiff wont on board 
defendant pautscho-Daxpfs-Ges' vessel to Lash cteol boozs 
and exranes to stcol H beans, The beams had boen stowed, 
side by sida, Longthwise the yeacol on the deck of the ho. 
4 hatch. They had beon so stewed by third-porty dofendant 
International Terminal Operating Company. Ince, (ZTO)-« 
thereby creating 4 superdeck. On this eupoxrcock Iz0 had 
stowed the various pieces of hoavy equip=snt roforred to 
ebove. It was plaintiff's job to lash with a boeavy wira 


cable the various piecas of equipaent to the stcoel beans. 


It is not disputed that plaintiff hod to walk on tho bo2as 


in order to perform hie task. In 6° doing. plaintift’s 


left foot went into a space between two beams causing in- 


jury to his left knee. The gcaworthiness issue, therefore. 


was whether the manner in which the beans had boon stowsd ~ 


rendored the yassel unseaworthy, there being no issue ef >> 
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Plainti<i: sued the vesael owner cloiming negli- 
gence on its part and unseaworthineas on the part of its 
vessel. The jury returned a verdict of $30,000 for the 
plaintiff’, The jury tound, in anewer to especial interrosa- 
tories, that defendant was negligent, that ite negligence 
was the proximate cause of plaintiff's injuries, and that 
Plaintiff was SOx contributorily negligent, thereby reduce 
ing plaintiff's recovery to $15,000. The jury, howevor, | 
found that plaintiff had not sustained his burden of prov- 
ing that defendont‘s vessel was unseaworthy. The court 
granted the vessel owner's motion for judgment notwithstend- 
ing the verdict on the issue of negligence and grentea s 


new trial on the issue sf unceaworthinous for the reasons 


| 
| 
i. 
| 
| 


set forth in its opinion of June 16, 1974. 


Upon the new trial the jury returned e verdict 


for plainti:i in the anount of §37,200. It found, in antwer | 
1 
! 
| 


| 


that this unoeaworthiness was a proximate cause of plain~ 


to special interrogatories, that the vessel was unseavorthy, 


negligant, thereby reducing his recovery to $42,650, 


tiff's injury, and thet plaintiff was 25% contributorily | 
The vessel owner upon being sued by plaintif£¢ hed | 
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impleaded ITO and Court Carpentry, claiming that each would 


-4-<- 


i 
j 
i 


| 
liable over to it for breach of its implied warranty or | 
workmanlike performence if plaintiff should prevail. Court 
Carpentry also brought a counterclain against plaintiff | 
claiming that plainti¢t's own negligence would make plointift 


liable to it for eny liability it might incur by reason of 


plaintiff's negligence. | 


Upon the firet trial, the acticne over had been 
severed and the case went to the jury on plaintiff‘’sa clains 
against the vessel and the voseel cunor. Upon the now trial, 
plaintiff's claim of unseaworthiness against the vessal ond 
the vessel's clains cver were all tricd together to the juxy. 
However, a° he end of the second trial pleintirs's claim wes 
submitted by way of speciol interrogatories to the jury fire*. 


The two claims over were submitted, via special interroga- 


: 
: 


tories, to the jury after it had ancwored questions on plain- 


tiff's claim against the vessel. The court had earlier, at 
a@ pretrial conterence, dismissed the counter Claim of Court 
Carpentry against plaintiff on the ground that cuch a clain ; 
is barred ae a matter of law. uss Troallehor 
Angfartyas A/B, 409 F.2d 1334 (24 Cir. 1969). corte gonina, 


395.0. S. 946 (1969). | yy 


ee ep me eepe He 


see ee 


378 - 


| 
| 
of workmenlike paxformance (WWP) by the manner in which it i 


| 


Se ee nee me F.2D 


The jury tound that ITO had breached its warranty 


had stowed the beams on the decks. However, the jury found 
thot the vessel had not eustained its burden of provirg | 


that Court Carpentry had breached its WP by failure to dis- 


ee ee ee ee ee 


cover and remedy or cause to be remediad a Gangercus condi- 


tion. 


ce 


| 
} 
| 
1 
At the conclusion of plaintiff's case and again | 
at the conclnsion of the jury's consideration of the claims | 
over, the vessel moved for o directed verdict in its favor | 
on the ground that the jury's findina of contributory neg'it= | 
gence by the pliintift entitled it to judgment against Ccurt)| 
t 
Carpentry a® a matter of law, The court agrees and now hold 
that since the jury found that pleintiff£ had been 25% con~ 
| 
tributorily negligent, the vessel was entitled to a directed | 
| 

verdict in its favor against Court Carpentry at the end of 


the jury's consideration of plaintiff's claim against it. 


Mortensen vy. A/S Glittre, 340 P. 24 393 (24 Cir. 1965); 
Kcleughlin v. Treilehorqs Anqfaxrtygs A/B. suprar BaxSAWS Ea; 
Reiss Steamship Company. 421 P.24 1011 (2a Cir. 1970). 


The motion of Court Carpentry for an order dis- 


| 
t 
| 


Fs 


oe om 


ene Ga 5 


A 
missing the third-party complaint and directing a verdict 


a 


no een ee 


seed Tiled 


: co ee a per ne ee ; ‘ shige , 
: = - ~ gene lta AGO, Me at ep marie . 
5 Bhs eS = * = ~ oo 


ay See's 


— 


pert? ee a eS 


' S79: | 
in its tavor based upon the jury's favorable anewer to the 


interrogatory noted above is thereiore denied. | 
Ht 


The motion of IFO tor an order dismissing the 


te te ee 8 
eT tn 


claim over as to it on the ground that there was insuf fici-~ 


ent evidence to go to the jury on the issue of uneeaworthi- 


ness and no evidence of its broach of its wwp is denied for 


he reasons set forth below. 


es et eR ee 2 


The vessel also moved at the end of plaintiff's 


cas@ and again at the end of the whole case for judgment in 


its favor against plaintiff, notwithetending the jury ver- 
wi? 


dict, on the issue of unseaworthiness. ITO joined in this 


ee te es 


1). that there was insufficicnt 


motion. The vessel clainss 


evidence frou which the jury could find that the manner in 


which the beams were stowed created an unseawoxthy condi~ 


was received from : 


tion; and 2) such evidence 4s there was, 
a witness who was not qualified to testify as to the proper 


and customary method of stowing beams. 


The motion is denied on the ground that there was 


sufticient evidence from which the jury could find that tho 


ship was unseaworthy because of the improper method by 


which the beams yere stowed. See Ayena Vv. claus & CO.. 
P.7d (2a Cir. 1974), (Index Mos. 73-2787. 74-1016, 


-9-@- 


; 
{ 
| 


a mst 


decided October 1, 1974)s Puzze 
304 F.7d $06 (2d Cir. 1962). 

Upon the second trial plaintirt called as his wit- 
ness Andrew Auletti, Court Carpentry’s foreman, who was 
plainti:f's boss on board the yessol on the day of the acci- 
dent. Hr. Auletti testified and the jury could have found 
that when he came on board the vessel he looked into the 
hatch where the accident occurred, did not sea the space into | 
which plainti:f later fell, or any other dangore and eent 
plaintiff and his co-worker down into the hatch to lash the 
heavy equipwent to the beams. He testified thot he had 
worked on. boaré ships for 28 years and had seen ii beams 
stowed on the decks of vessel “tight together” many times 
ee There was, therefore, sufficieu« svidence from 
which the jury could tind that the H beama had not beon prop" 
ecly stowed. 


In addition, the vessel's quarrel with thie testi- 


mony is thet hr. Avletti was not qualified as 4a expert to 


give testimony as to the custom and practice of stevedoring 


t 
operations since he was7in the stevedoring pusiness but in 
the nerine carpentry and lashing business. The court rulos 


that Mr. Auletti had sutficient expertise in view of his 26 
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5812 | 


years of experienca on »oard Ships to testiry as to the 


manner in which such H besms have been and Can be stowed on 


| 
decks. See Avena v. Clousa &CO., Supra, (Slip Op. at 357::.) i 
“Besides, expert testimony may not even have been required : 
Bince the behavior at issue. . .was Susceptible to lay jurors | 
Common Bence evaluation as to its propriety, * ven 


Clzuss & Co., supra, (Slip Op. at 5578.) The behavior at 


issue here was tie stevedore's stowage of steal beams on the 


| 
deck of & vessel upon which others were expected to walk. | 
The vessel ownar‘s duty to plaintiff was to provide a deck | 


ee ee 


which was “reasonably fit for its intended use.” PMitchalh Ve 


‘ 
‘Zrowler Racer, Ins., 362 U. 8. 539, 550 (1960). Whether tha | 


deck in this cose was reasonably fit was maniiestly a ques- 
tion tor the jury. 


Submit order on five day's notice, 


I ee oe 


Dated: New York, New York 


Novenuber +e 1974 


CONSTANCE BAKER MOTLEY 
U. 6. D. J. 


“pote re B ; ¢ 
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UNITED STATES DISTRICT COURT | 
; SOUTHERN DISTRICT OF NEW YORK JUDGMENT 
‘ JACKSON 0. KING te en <, 
. e . os art 
/ - ar i He me, 
Plaintiff, ay " 
| -against- 3 
| DEUTSCHE DAMPFS-GES, : 68 CIV. 3374 
Defendant and piss MD a e 


Third Party Plaintiff + 9" .* 


~against- 


INC. and COURT CARPENTRY & MARINE 
CONTRACTING CO., 


MAICHT, O°77 72 
ONE SIME Sic 
Leahey 1g Pen 


ENTE t<D 


| 
| 
i INTERNATIONAL TERMINAL OPERATING CO., 


Third Party Defendants 


vi. eS te Se Be 
The issues in the above entitled action having 


| 
come for trial before this court and a jury, and the jury | 
having returned a verdict in favor of plaintiff, Jackson o.! 
King, and against defendant shipowner in the amount of | 
$57,200.00 on the basis of the unseaworthiness cf the ves- 


sel, and the jury having further found that the plaintiff 


was 25% contributorily negligent, thereby reducing the 
plaintiff's recovery to $4z,yY0U.U0U; and the jury having 


i _ _—_ 


found that third party defendant International Terminal 


616; OC NW 


Operating Co., Inc. (ITO) breached its warranty of workman- 


like services to the shipowner; and the jury having found 


that the shipowner did not sustain its burden of proving $ 


that the third party defendant Court Carpentry had breached 


its warranty of workmanlike performance; and the shipowner 
having thereafter moved for judgment n.o.v. in its favor 


against plaintite and ITO having joined in said motion, 
By Pee fi 3 


Ee ey, 


(AN EXTRACT OF THE MINUS) , : Uf - 
fav: 


PPA Mt— 9. 21.79-28- 008 


ao 


ind due deliberation having been had thereon, it is hereby 


J | ORDERED that said motions for judgment n.o.v. be 

» hereby denied. 
The shipowner having also moved for a directed ver- 

i jict in its favor against Court Carpentry on the ground that 

; the tury verdict of 25% contributory negligence on the part 

of plaintiff entitled the shipowner to judgment against Court 

| Carpentry, as a matter of law, and due deliberation having 

| been had thereon, it is 

| ORDERED that the said motion of the shipowner against 

| Court Carpentry for judgment n.o.v. be and is hereby granted. 

| Court Carpentry having moved to dismiss the third | 

party complaint and for a directed verdict in its favor, and 


| 

$ 

| due deliber.c:ion having been had thereon, it is 
| | 


ORDERED that said motion be and is hereby denied. 


It is further ORDERED tkat the Clerk of this Court 


be ard is hereby directed to ente.: judgments as follows: 


| 1. Plaintiff Jackson O. King have judgment against 4 


Deutsche Dampfs-GES, Defendant - third party plaintiff - in 


the sum of $42,900 together with costs and disbursements as i 


| 
|| taxed by the Clerk. 


—_— eS. eae ee ee ee oe Se 


| 2. Deutsche Dampfs-GES - third party plaintiff - | 

| have judgment against International Terminal Operating Co., 

|} Ine. and Court Carpentry & Marine Contracting Co., third 
party defendants, jointly and severally for the full amount a 

,  ©f plaintiff's recovery and, in addition thereto, reasonable 


i! counsel fees, costs and disbursements incurred in the de- 


‘| fense of plaints shige ei: ate aia 


(AN EXTRACT OF THE MIN ) stoma Ri eS pp 
FPLmt—e.2t.79-26-000 yf ( PG A aah 
Pi es Nae na 
f ie 


(AN EXTRACT OF THE MINUTES) 


' 984. eee 


he The respective amounts of Dout sche 


: Damp f g~- 


Ges counsel] feos and disbursements may be added toy the foot 


heresct in sums to be agreed upon or, failing such agreement, 


tn such sums as may be fixed by the court. 
Dated: New York, New York 


January 16, 1975 


SAAS PSS aN Ee ne SPRY Gee aie: deinen MS sintinateas enatenesenn, 


CONSTANCE BAKER MOTLEY 
hgarkhe (ebe. (and 


JUDGMENT ENTERED ‘ 


ne 


TFM: PJ:6:1637-181 
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UNITED STATES DISTRICT COURT . NOTICE OF APPEAL 
OF DEFENDANT AND y 
SOUTHERN DISTRICT OF NEW YORK THIRD PARTY PLAINTIFF 


JACKSON O. KING, 
Plaintiff, 
~ against - 


DEUTSCHE-DAMPSS-GES., 
68 Civ. 3374 
Defendant and Third 
Party Plaintiff, 
NOTICE OF PROTECTIVE 

- against - APPEAL J) 5 
INTERNATIONAL TERMINAL OPERATING 
CO., INC., and COURT CARPENTRY & 
MARINE CONTRACTING CO., 


Third Party Defendants. 
os sae 


Ky / 


WHEREAS, by notice dated February 10, 1975, 


the attorneys for third party defendant, Court Carpentry 
& Marine Contracting Co., appealed from those portions 
of the judgment entered in this action as awarded damages 
in favor of pl. intiff and against defendant and third 
party plaintiff and indemnity in favor of defendant and 
third party piaintiff against third party defendant, 
Court Carpentry &.Marine Contracting Co., 

PLEASE TAKE NOTICE that defendant and third 
party plaintiff, above named, hereby appeals to the 
United States Court of Appeals for the Second Circuit 


from so much of said judgment entered in this action on 


O86... 


the 22nd day of January, 1975, as awards damages in 
favor of plaintiff against defendant and third party 


plaintiff. 


Dated: New York, New York 
February 2/, 1975 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
and Third Party Plaintiff 


ZZ Pde 


Member of the Fipm . 7 — 
One State Street Plaza 
New York, New York 10004 


SERGI and FETELL, ESQS. 
Attorneys for Plaintiff 
44 Court Street 
Brooklyn, N. Y. 


SOLOMON J. COHEN, ESQ. 
Attorney for Plaintiff 

. 225 Broadway 
New York, N. Y. 10007 


FOGARTY, McLAUGHLIN & SEMEL, ESQS. 

Attorneys for Third Party Defendant, 
International Terminal Operating Co., Inc. 
10 Rockefeller Plaza 

New York, N. Y. 10020 


ALEXANDER, ASH, SCHWARTZ & COHEN, ESQS. 

Attorneys for Third Party Defendant, 
Court Carpentry & Marine Contracting, Co. 
801 Second Avenue 

New York, N. Y. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NOTICE OF APPEAL 
ee ae a Sa a ee ey ae * oF THIRD PARTY 
DEFENDANT COURT- 
JACKSON O. KING, CARPENTRY & MARINE 
CONTRACTING CO. 
Plaintiff, 


-against- 
68 CLV. 3374 
DEUTSCHE-DAMPFS-GES. , 
NOTICE OF APPEAL 
Defendant and Third- 
Party Plaintiff, 


-against- 
INTERNATIONAL TERMINAL OPERATING COs 
INC,, and COURT CARPENTRY & MARINE 
CONTRACTING CO., 


Third-Party Defendants. 


Notice is hereby given that COURT CARPENTRY & MARINE 
CONTRACTING cO., the third party defendant above named, hereby 
appeals to the United States Court of Appeals for the Second 
Circuit from the judgment entered in this action on the 
22nd day of January, 1975, in favor of the plaintiff JACKSON 0. 
KING and against the defendant DEUTSCHE-DAMPFS-GES in the amount 
of $42,900.00 and the said third party defendant further appeals 


from the judgment entered on January 22, 1975, in favor of 


ALEXANDER. ASH. SCHWARTZ & COHEN 801 2no AVE. NEW YORK. N. ¥. 10017 889-0410 


OSS - 
the defendant and third party plaintiff DEUTSCHE-DAMPFS-GES and 
against said third party defendant COURT CARPENTRY & MARINE 
CONTRACTING CO. in the amount of $42,900.00 jointly and severally 
with the third party defendant INT? wruaneanaey scien 

OPERATING CO., INC., and from each and ile part yy, said _pudgment. 


Ciidey Rey, 7 
DATED: New York, New York C ZL F (Lee 


February 10, 1975. /Member of Ze firm of 
/ ALEXANDER, ASH, SCHWARTZ & COHEN 
(/ Attorneys for third party de- 
fendant COURT CARPENTRY & 
MARINE CONTRACTING CO, i 


To: SERGI and FETELL, Esqs. 
Attorneys for Plaintiff 
44 Court Street 
Brooklyn, New York 


SOLOMON J. COHEN, Esq. 
Attorney for Plaintiff 
225 Broadway 

New York, New York 10007 


HAIGHT, GARDNER, POOR & HAVENS, Esqs. 
Attorneys for defendant and 
third party plaintiff 
1 State Street Plaza 
New York, New York 


FOGARTY, McLAUGHLIN & SEMEL, Esqs. 
Attorneys for Third-Party Defendant 
International Terminal Operating Co., Inc. 
10 Rockefeller Plaza 

New York, New York 10020 


ALEXANDER, ASH, SCHWARTZ & COHEN G01 2np AVE. NEW YORK, N.Y. 10017 689-0410 


OSS .. 
AFFIDAVIT OF SERVICE BY MAIL 


STATE OF NEW YORK ) 
. SS.: 
COUNTY OF NEW YORK ) 


PAUL KLEIN , being duly sworn, deposes and 


Says: 
That he is over eighteen re yof age and is not a party 
to the within action, That on the y of February , 1975, 
he served a true copy of the ue 
NOTICE OF APPEAL 
on 


SERGI and FETELL, Esqs. HAIGHT, GARDNER, POOR & HAVENS, Esqs. 
Attorneys for Plaintiff Attorneys for defendant ard 
44 Court Street third party plaintiff 
Brooklyn, New York 1 State Street Plaza 
New York, New York 
SOLOMON J. COHEN, Esq. 
Attorney for Plaintiff FOGARTY, McLAUGHLIN & SEMEL, Esqs, 
225 Broadway Attorneys for Third-Party Defendant 
New York, New York 10007 International Terminal Operating Co., 
10 Rockefeller Plaza Inc, 
New York, New York 10020 


herein, by depositing a true copy of the aforesaid properly en- 
closed.in a securely sealed and postpaid wrapper in a Post Office 
box under the exclusive care and custody of the Government of the 
United States, at 801 Second Avenue, in the Borough of Manhattan, 
City and State of New York, addressed to the aforesaid as above 
stated, and that said address(es) was (were) the address(es) 
designated by the said attorney(s) as the address(es) within the 
State of New York, where papers in this 4ction might be served, 


Paul Klein 


Sw o before me this 
Ve a of Februa » SOP 


Notary Public 


ng tl ARTHUR n 
NOTARY fe Si- eur ‘oma York 
x > - <SLICTS, 

Queliscd it no ae rsgestos! 
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UNITED STATES DISTRICT court 
SOUTHGRN DISTRICT OF NOW YORK 
JACKSON O, KING ’ 
“a 68 Civ. 3374 
Plainti£Z 
-acdainst= 
DEUTSCHE DALPFS-GES NOTICZ? Of APPEAL 
Defendant and OF THIRD PARTY 
Third Party Plainti£7 DEFENDANT INTERNATIONAL 
TERMINAL OPERATING CO., 


eagainst= INC. 


INTERNATIOCIAL TSRMIMNAL OPERATING CO. Ix, 
and CCURT CARPENTRY G& MARGE CCurRACTING 
CO. 

Third party Defendants 


x 


PLSASE TAKE NOTICE that the Third party Defcndant 
ITLRAATIONL TERMINAL OPDRATING CO. INC. appeals to the United 
States Court of Appeals from the Second Circuit from the 
judgzuent dated January 16, 1975 and entered in favor of plain- 
tiff and Third party Plaintiff in the United States District 


Court for the Southern District of New York, on January 22, 1975 


and from each and every part of said judgment as well as the 


whole thereof, 


Dateds New York, N.Y. 
February 19, 1975 
FOGARTY, MC LAUGHLIN & SDMEL 
Tos Attorneys for Third Party Deft. 
SOLOMON J. COHEN, ESQ. IWTECRNATIONAL TERMINAL OPERATING 
Attorney for Plaintif?z co. lic. Office & 
Office & P.Dd. Address P.O. Address 
225 Broadway 10 Rockefeller Plaza, N.Y.,lY¥ 
New York, N.¥. 10007 PLaza 7~8660 


= ’ Douglas A, Boeckrann 
DOUGIAS A. BOECKHANN 
A Mamber of the Pirm 


‘ : . i 
SERCI AMD PMTPLL ESOS. o9L- 
OF COUNSEL TO PLALNTIFP ATTONICY 

ffice & P.O. Address 
44 Court Street 
Beocolk:lyn, Mew York 11201 
TR5+6809 


HAIGHT, GARDNER, POOR & HAVENS Ess, 
Attornevs for Defendant and 

Third rarty Plaintiff 

Office & P.O, Addrass 

lL State Street Plaza 

New York, I'.¥, 10004 

DI-i-6700 


ALIOCANDER, ASII, SCINARTZ & CONAN ESOS. 
Attorneys for Thin Party Defendant 
Count CARPLUTRY & M\RINE CONTRACTING co, 
Office & P.O, Address 

801 Second Avenve 

New York, N.Y. 10017 

689-0410 


Service ot_L copies of this within 


) toc. _ig admitted ths3 


27 day A A pmeerA 1975 — 
f\ 


_I 
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